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SUMMARY

The Vermont Superior Court, Rutland Unit, addresses Defendant Jeremy Sullivan’s motion for
recovery of costs and attorneys’ fees caused by a mistrial. The court concludes that Plaintiffs are
responsible for the mistrial and that compensatory sanctions are authorized, but reduces the requested
recovery to account for trial-preparation work likely to remain useful for a retrial and excludes certain
fees. The motion is granted in part and denied in part.
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DISPOSITION other

PROCEDURAL POSTURE Defendant moved for recovery of costs and expenses, including
attorneys’ fees, as compensatory sanctions for a mistrial caused by
prejudicial testimony. Plaintiffs opposed the amount of fees, sought to
defer enforcement, and alternatively requested entry of a final
judgment under Vermont Rule of Civil Procedure 54(b).

STANDARD OF REVIEW The opinion applies the court’s discretion to determine reasonable
compensatory sanctions, costs, and attorneys’ fees arising from
litigation misconduct and a mistrial.
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QUESTIONS PRESENTED

1. Whether the court could impose compensatory sanctions under its inherent authority for misconduct that
caused a mistrial.

2. Whether Defendant’s reasonable first-trial preparation fees should be reduced because some preparation
might be useful in a second trial.

3. Whether fees for a junior associate’s attendance at trial were reasonably and distinctly incurred rather
than duplicative or educational.

4. Whether the sanctions order qualified as a claim for relief subject to final judgment under Vermont Rule
of Civil Procedure 54(b).

5. Whether enforcement of the compensatory sanctions award should be stayed until the underlying
litigation and any appeals were completed.

HOLDINGS

1. The court may use its inherent authority to award reasonable costs and expenses caused by litigation
misconduct resulting in a mistrial, but the award must be compensatory rather than punitive.

2. First-trial preparation fees may not be categorically denied or reduced solely because some of the work
may be useful in a future trial; however, on the evidence and the parties’ position in this case, a 50
percent reduction of first-trial-related preparation fees was appropriate.

3. Fees for a junior associate’s attendance at trial are recoverable when the associate performs distinct
second-chair functions and the attendance is reasonably necessary, even if the associate does not
question witnesses or make arguments.

4. A litigation-sanctions order is not a claim for relief under Vermont Rule of Civil Procedure 54(b) and
therefore does not qualify for Rule 54(b) final-judgment treatment.

5. The compensatory sanctions award should be enforceable within 30 days rather than stayed until final
resolution of the underlying case and appeals.

KEY QUOTATIONS

“Thus, the reasoning in Bat—which was similarly blind since it came before any second trial had occurred—
was not merely “draconian,” or a particularly harsh exercise of discretion (as Plaintiffs in our case would
concede), it was unlawful—an abuse of discretion.” (Analysis, § I)

“There is nothing inherently unreasonable about a client having multiple attorneys. For that reason, a
reduction for redundant hours is warranted only if the attorneys are unreasonably doing the same work.”
(Analysis, § II)

“Plaintiffs are ordered to pay $36,976.31 to Defendant as a compensatory sanction for Plaintiffs’ conduct that
resulted in the mistrial.” (Order)

FACTUAL BACKGROUND



The action involved competing claims for breach of contract and bad-faith conduct. During cross-examination
on the third day of a jury trial, Timothy Johnson made an unsolicited and prejudicial reference to Jeremy
Sullivan’s former employment with the Vermont State Police, despite a pretrial agreement that the subject would
not be raised. The court determined that the statement substantially prejudiced Sullivan, could not be cured by
instruction, and declared a mistrial. Sullivan sought recovery of mistrial-related costs and attorneys’ fees,
supported in part by expert testimony regarding the reasonableness and reuse of trial-preparation work.

PROCEDURAL HISTORY

During the third day of a jury trial on competing breach-of-contract and bad-faith claims, the court granted
Defendant’s motion for a mistrial after Plaintiff Timothy Johnson referred before the jury to Defendant’s former
employment with the Vermont State Police, contrary to a pretrial agreement. Defendant then moved for sanctions
to recover mistrial-related costs and expenses. After briefing and an evidentiary hearing on attorneys’ fees, the
court granted the sanctions motion in part, denied it in part, awarded $36,976.31, and required payment within
30 days.
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