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SUMMARY

The California Court of Appeal considered challenges arising from Wayne Hansen Hsiung’s
convictions for trespass and conspiracy to commit trespass based on animal-rights protests at Sonoma
County poultry farms. The court rejected his necessity-defense, First Amendment, jury-instruction,
and prosecutorial-misconduct claims, but held that the trial court improperly limited evidence and
argument concerning his mistake-of-law defense. The court reversed the convictions on conspiracy to
commit trespass and trespass with intent to interfere with a lawful business, remanded those counts for
further proceedings, and affirmed the remaining trespass conviction.
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DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE Defendant appealed convictions for conspiracy to commit trespass,

trespass by refusing or failing to leave private property, and trespass
with intent to interfere with a lawful business after the trial court
excluded a necessity-based mistake-of-law defense and rejected

constitutional challenges to the trespass statutes.

STANDARD OF REVIEW De novo review applies to refusal to instruct on a legally available
defense and to constitutional challenges; historical factual findings in
an as-applied constitutional challenge are reviewed for substantial

evidence.

PRECEDENTIAL VALUE Published in part; discussion part III is expressly not certified for
publication under California Rules of Court, rules 8.1105(b) and
8.1110.
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UESTIONS PRESENTED
Whether the trial court properly refused to instruct the jury on the necessity defense.

Whether the trial court violated defendant's right to present a complete defense by excluding evidence

and argument concerning his good-faith mistake of law based on the necessity defense.

. Whether Penal Code section 31 is facially or as-applied unconstitutional under the First Amendment to

the extent aiding-and-abetting instructions use the terms promote or promoting.

. Whether Penal Code section 602, subdivision (0), is an unconstitutional content-based restriction on
speech.

. Whether the trial court prejudicially erred in responding to the jury's questions concerning the meaning

of promote.

. Whether the prosecutor improperly disparaged defendant's ethical-vegan and animal-rights beliefs.

OLDINGS

The trial court properly refused to instruct on necessity because defendant's evidence did not permit a
reasonable jury to find that he acted in an emergency to prevent imminent significant harm while lacking
a legal alternative. The court did not need to resolve categorically whether California's necessity defense

may apply to harm threatened against animals.

. A defendant charged with specific-intent trespass or conspiracy may present a good-faith mistake-of-law
defense based on the belief that the necessity defense legally justified the conduct, even if the defendant
knew the conduct technically constituted trespass.

. The trial court violated defendant's constitutional right to present a complete defense by excluding
evidence and argument concerning his good-faith belief that necessity justified the trespasses and by
limiting the mistake-of-law instruction to Penal Code section 597e.

. Penal Code section 31 is not facially or as applied unconstitutional under the First Amendment merely
because aiding-and-abetting instructions describe conduct as promoting, encouraging, or facilitating a

crime.

. Penal Code section 602, subdivision (o), is not unconstitutional as a content-based restriction on speech

because it expressly excludes persons engaging in activities protected by the California or United States

Constitution.



KEY QUOTATIONS

“Accordingly, defendant should have been permitted to present to the jury a mistake of law defense based on
his good faith, albeit incorrect, belief that committing a trespass was legally justified by necessity,

notwithstanding his awareness that trespassing was a crime.” (26)
“Here, defendant was indeed deprived of the right to assert a defense.” (29-30)

“Based on this italicized language, which specifically excludes from the scope of the statute persons engaged
in protected activities, we are at a loss as to how section 602, subdivision (o) could be applied in a manner

that would infringe upon a person’s constitutional rights.” (36)

FACTUAL BACKGROUND

Wayne Hansen Hsiung cofounded Direct Action Everywhere, an animal-rights network that conducted open
rescues at private poultry farms to document allegedly cruel conditions and remove animals viewed as needing
care. Hsiung participated in or assisted planned protests at Sunrise Farms in 2018 and Reichardt Duck Farm in
2019, relying on legal and veterinary opinions that the conduct was justified by necessity. The protests involved
trespass, animal removals, blockades, demonstrations, and arrests. At trial, the court allowed only a limited
mistake-of-law defense based on Penal Code section 597e and excluded evidence concerning Hsiung's belief that
necessity generally justified the trespasses.

PROCEDURAL HISTORY

An amended information charged defendant with two conspiracy counts and two substantive trespass counts
arising from animal-rights protests at two Sonoma County poultry farms. After trial, the jury convicted
defendant on counts 1, 2, and 4, could not reach a verdict on count 3, and the prosecution dismissed count 3
rather than retry it. The Court of Appeal reversed counts 1 and 4 because the trial court improperly prevented
defendant from presenting evidence and argument supporting a good-faith mistake-of-law defense based on

necessity, affirmed count 2, and remanded for further proceedings, including possible retrial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the judgment of conviction on counts 1 and 4 and remand for further proceedings consistent with the
opinion, which may include retrial on those counts. Affirm the judgment in all other respects.
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