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SUMMARY

The Appellate Division, First Department affirmed an order granting the plaintiff summary judgment
on liability and dismissing the defendants' affirmative defenses. The court held that the decedent was
negligent for leaving an unattended vehicle in neutral without engaging the parking brake, and that the
defendants failed to raise a triable issue regarding plaintiff's culpable conduct, assumption of risk, or
the emergency doctrine.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiff appealed from an order of Supreme Court, Bronx County,
granting her motion for summary judgment on liability and dismissing
the affirmative defenses of assumption of the risk, contributory
negligence, culpable conduct, and unanticipated emergency.

STANDARD OF REVIEW Summary judgment is proper where the movant establishes entitlement
to judgment as a matter of law and the opposing party fails to raise a
genuine issue of fact; the appellate court reviewed whether defendants
raised an issue of fact in opposition.

PRECEDENTIAL VALUE Published New York Appellate Division opinion
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QUESTIONS PRESENTED

1. Whether plaintiff established prima facie entitlement to summary judgment on liability based on the
decedent's failure to secure the unattended vehicle.

2. Whether defendants raised an issue of fact regarding negligence or proximate causation.

3. Whether defendants raised issues of fact supporting the affirmative defenses of assumption of the risk,
contributory negligence, culpable conduct, or the emergency doctrine.

HOLDINGS

1. Plaintiff established prima facie that the decedent was negligent because he left the vehicle unattended,
in neutral, and without engaging the parking brake, thereby failing to secure it against movement.
Defendants failed to raise an issue of fact.

2. Defendants failed to raise an issue of fact supporting assumption of the risk, contributory negligence, or
culpable conduct because they submitted no evidence that plaintiff engaged in conduct contributing to
the accident or assumed the risk of being struck by a vehicle while walking on the sidewalk.

3. Defendants failed to raise an issue of fact under the emergency doctrine because they submitted no
evidence that the events giving rise to the accident were not of the decedent's own making.

FACTUAL BACKGROUND

A vehicle owned or operated by defendants' decedent was left unattended in a gas station parking lot, in neutral
and without the parking brake engaged. The vehicle rolled from the gas station onto the sidewalk and struck
plaintiff, a pedestrian, from behind, causing her injuries. Although the decedent testified that the vehicle was
parked on a flat surface, plaintiff's experts opined that the lot had a five-percent grade incline.

PROCEDURAL HISTORY

Supreme Court, Bronx County, entered an order on May 7, 2021 granting plaintiff summary judgment as to
liability and dismissing the specified affirmative defenses. The Appellate Division, First Department,
unanimously affirmed the order to the extent appealed from.
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