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SUMMARY

The Supreme Court of Montana reversed a district court's writ of mandamus directing the Montana
Department of Natural Resources and Conservation to issue Bostwick Properties a water-use permit.
The Court held that mandamus could compel the agency to act on the application but could not compel
issuance of the permit because determining whether the statutory permit criteria were satisfied
involved agency discretion. The matter was remanded, with Bostwick given an opportunity to request
a hearing on the agency's statement of opinion denying the application.
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QUESTIONS PRESENTED

1. Whether the District Court erred by granting a writ of mandate directing DNRC to issue Bostwick's
water-use permit.

2. Whether DNRC had a clear, ministerial legal duty to issue the permit after the statutory processing
deadline elapsed and the application had been deemed correct and complete.

3. Whether mandamus could be used to compel issuance of the permit after DNRC had issued a statement
of opinion concluding that Bostwick failed to satisfy required statutory criteria.

HOLDINGS

1. A writ of mandate cannot be used to correct or undo an action that has already been taken; therefore,
once DNRC issued its statement of opinion, mandamus was not an appropriate remedy to compel
issuance of the permit.

2. DNRC did not have a clear legal or ministerial duty to issue the permit merely because the application
was deemed correct and complete, objections were resolved, and the statutory deadline had expired.

3. DNRC had a clear legal duty to process the application under the statutory procedures and, after issuing
its statement of opinion, to provide Bostwick an opportunity to be heard and timely process the
application; mandamus could compel agency action but not dictate issuance of the permit.

KEY QUOTATIONS

“A writ of mandate will not lie to correct or undo an action already taken. An action already done cannot be
undone by mandamus, however erroneous it may have been.” (873)

“But the issuance of the water permit itself does not become a clear, legal duty until Bostwick proves, by a
preponderance of the evidence, that the required criteria have been satisfied.” (874)

FACTUAL BACKGROUND

Bostwick sought a water-use permit to appropriate groundwater from an aquifer for the Lazy J South
subdivision. DNRC determined that Bostwick's application was correct and complete, but failed to act within the
statutory deadline and did not request an extension. After Bostwick sought mandamus, DNRC issued a statement
of opinion concluding that Bostwick had not proved the statutory criteria concerning water availability and
protection of prior appropriators, although it had proved other criteria.

PROCEDURAL HISTORY

Bostwick applied to DNRC for a water-use permit for a subdivision. After DNRC failed to act within the
statutory processing period, Bostwick sought mandamus in the District Court. DNRC issued a statement of
opinion denying that Bostwick had established all statutory permit criteria while the mandamus proceeding was



pending. The District Court nevertheless ordered DNRC to issue the permit and awarded fees and costs, and
DNRC appealed.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The writ of mandate is reversed and the matter is remanded to the District Court. Bostwick has 30 days after
receipt of the decision to request a hearing with DNRC on its application consistent with Mont. Code Ann. § 85-
2-310(3), and DNRC must timely process the application under the applicable statutory procedures.
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