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SUMMARY

The Supreme Court of Wisconsin held that Wisconsin law, rather than Iowa law, governed Medical
Associates Health Plan's subrogation claim against Shane Drinkwater's personal-injury recovery.
Applying Wisconsin's made-whole doctrine, the court concluded that Drinkwater was not required to
reimburse the Plan because his tort recovery did not fully compensate his damages, and it affirmed the

circuit court judgment.
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PROCEDURAL POSTURE The Supreme Court of Wisconsin reviewed a circuit court judgment on

certification from the court of appeals. The circuit court applied
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QUESTIONS PRESENTED
1. Whether Iowa or Wisconsin law governs the Plan's subrogation claim against Drinkwater's recovery.

2. Whether Wisconsin's made-whole doctrine applies despite the health-plan contract's Iowa choice-of-law

and subrogation provisions.

3. Whether the Plan may exercise subrogation rights when Drinkwater's tort recovery does not fully

compensate him for his damages.

HOLDINGS
1. Wisconsin law governs the Plan's subrogation claim against Drinkwater's recovery.

2. Under Wisconsin law, an insurer or subrogee may not recover against an insured's tort recovery until the

insured has been made whole, regardless of contrary contractual language.

3. The Plan was not entitled to subrogation against Drinkwater's $250,000 recovery because he was not

made whole under Wisconsin law.

KEY QUOTATIONS

“pursuant to this court's holdings in Garrity and Rimes, an insurer is not entitled to subrogation against its
insured unless and until the insured is made whole, regardless of contractual language to the contrary.” (
23)

“that the law of the forum should presumptively apply unless it becomes clear that nonforum contacts are of

the greater significance.” ( 40)

“Wisconsin law applies to require that Drinkwater must be made whole before the Plan is entitled to
subrogation against Drinkwater's recovery for his personal injuries.” ( 65)

FACTUAL BACKGROUND

Drinkwater, a Wisconsin resident employed by an Iowa company, was severely injured in September 2002 when
another Wisconsin resident struck his motorcycle in Wisconsin. Medical Associates Health Plan, an Iowa
nonprofit corporation, paid $89,006.10 in medical expenses under a group health plan issued in Iowa to
Drinkwater's employer. The tortfeasor's insurer paid its $250,000 policy limit, while the circuit court found
Drinkwater's total damages to be $424,000, so he was not made whole.

PROCEDURAL HISTORY

Drinkwater sued the negligent motorist and the motorist's insurer after a Wisconsin motorcycle accident and
named Medical Associates Health Plan as a potentially subrogated party. The Plan counterclaimed and cross-
claimed for reimbursement under Iowa law and the health-plan contract. The Grant County Circuit Court applied
Wisconsin law, conducted a made-whole hearing, found total damages of $424,000 against a $250,000 recovery,
and awarded Drinkwater the escrowed funds. The Plan appealed, and the court of appeals certified the choice-of-
law question to the Wisconsin Supreme Court.

DISPOSITION



affirmed
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