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SUMMARY

The Supreme Court of Pennsylvania considered whether NCAS of Delaware, LLC violated the

Consumer Discount Company Act by charging Pennsylvania borrowers a monthly participation fee in

connection with a line of credit. The court held that the statutory provision aggregates interest and

other charges when determining whether an unlicensed lender exceeded Pennsylvania's six-percent

limit, and that the contractual Delaware choice-of-law provision could not bind the Department of

Banking in its enforcement action. The court affirmed the Commonwealth Court's permanent

injunction.
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Direct appeal from an order of the Commonwealth Court granting the
Pennsylvania Department of Banking judgment on the pleadings and
entering a permanent injunction against NCAS's collection of monthly

participation fees.

Review of judgment on the pleadings is limited to whether the lower
court committed an error of law or whether unresolved material factual
questions remained; well-pleaded allegations of the nonmoving party

are accepted as true, and review of legal conclusions is plenary.
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QUESTIONS PRESENTED

1. Whether NCAS's contractual Delaware choice-of-law provision bound the Department of Banking in an

enforcement action brought under Pennsylvania's police-power authority.

2. Whether Section 3.A of the Consumer Discount Company Act aggregates fees and other charges with

interest when determining whether an unlicensed lender exceeded the permissible rate.

3. Whether a violation of the Consumer Discount Company Act requires a separate violation of the Loan
Interest and Protection Law.

HOLDINGS

1. A private contractual choice-of-law provision cannot bind the Department of Banking or exempt a
lender from investigation and enforcement of Pennsylvania's public policy against usurious lending

when the Department acts pursuant to its statutory police power.

2. Section 3.A prohibits an unlicensed lender making loans under $25,000 from charging interest and any
other additional charges that, in the aggregate, exceed 6% annual simple interest; the statutory phrase
referring to the amount actually loaned or advanced modifies the benchmark interest, not every listed

charge.

3. A lender may violate the Consumer Discount Company Act independently of violating the Loan Interest
and Protection Law because the Consumer Discount Company Act aggregates interest with fees and

other charges, while the Loan Interest and Protection Law addresses interest alone.

KEY QUOTATIONS

“We conclude that Section 3.A of the CDCA prohibits unlicensed lenders of under $25,000 from charging
interest and any type of other or additional charge or charges that aggregate in excess of six percent, the

amount they would otherwise be permitted to charge on a loan under the LIPL.” (762)

“Further, because the CDCA applies the LIPL interest rate to an aggregation of interest and other charges,
while the LIPL only refers to interest, we agree with the Department that one may violate the CDCA
independent of any LIPL violation.” (762)

FACTUAL BACKGROUND

NCAS, a Delaware payday lender, offered Pennsylvania consumers a $500 revolving line of credit at a stated
5.98% annual percentage rate and charged a $149.95 monthly participation fee while principal, fees, or finance
charges remained outstanding. NCAS operated the program without a Pennsylvania Consumer Discount
Company Act license and without a bank partner. The Pennsylvania Department of Banking alleged that the fee



was effectively an additional charge on the loans and, when aggregated with the stated interest, exceeded the

amount permitted for an unlicensed lender.

PROCEDURAL HISTORY

The Department filed an enforcement action in the Commonwealth Court seeking declaratory and injunctive
relief against NCAS's payday-loan credit product. The Commonwealth Court granted the Department judgment
on the pleadings and permanently enjoined collection of the monthly participation fee, concluding that
Pennsylvania law applied and that the fee and interest violated the Consumer Discount Company Act. NCAS

appealed directly to the Supreme Court of Pennsylvania.

DISPOSITION

affirmed
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