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SUMMARY

The Appellate Division, Second Department dismissed Cecelia Johnson’s appeal from a judgment
declaring 275 Clermont, LLC the fee owner of real property. The court held that no appeal lies from a
judgment entered upon the appellant’s default and declined to review issues that could have been
raised in earlier appeals dismissed for failure to perfect.
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PROCEDURAL POSTURE Cecelia Johnson appealed from a Kings County Supreme Court
judgment entered upon her default after an inquest on damages in an
action to quiet title. The Appellate Division granted the plaintiff's
motion to dismiss the appeal.

STANDARD OF REVIEW The court applied the rule governing appellate review of judgments
entered upon default and exercised discretionary control over whether
to review issues that could have been raised in an earlier appeal
dismissed for failure to perfect.
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QUESTIONS PRESENTED

1. Whether an appeal lies from a judgment entered upon the default of the appealing party.

2. Whether the Appellate Division should review challenges to earlier orders when those issues could have
been raised in prior appeals that were dismissed for failure to perfect.

HOLDINGS

1. No appeal lies from a judgment entered upon the default of the appealing party.

2. The court declined to exercise its inherent discretion to review issues concerning earlier orders when
those issues could have been raised in prior appeals that were dismissed for failure to perfect.

KEY QUOTATIONS

“No appeal lies from a judgment entered upon the default of the appealing party” ([*2])

“As a general rule, we do not consider issues raised on a subsequent appeal that were raised, or could have
been raised, on an earlier appeal which was dismissed for lack of prosecution, although we have inherent
jurisdiction to do so” ([*2])

FACTUAL BACKGROUND

The action concerned title to real property in Brooklyn. The Supreme Court granted 275 Clermont summary
judgment on its quiet-title claim and dismissed Johnson's fifth counterclaim. Johnson later defaulted in opposing
a motion to strike her answer and preclude evidence and failed to appear at trial, after which the court entered
judgment declaring 275 Clermont the fee owner.

PROCEDURAL HISTORY

The Supreme Court granted the plaintiff summary judgment on its quiet-title claim and dismissed Johnson's fifth
counterclaim. After Johnson defaulted in opposing a motion to strike her answer and preclude evidence, and
failed to appear at trial, the court conducted an inquest on damages and entered judgment declaring the plaintiff
the fee owner of the property. Johnson appealed. The Appellate Division dismissed the appeal because no appeal
lies from a judgment entered upon the appellant's default and because the issues concerning earlier orders could
have been raised in prior appeals that were dismissed for failure to perfect.
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