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SUMMARY

The Supreme Court of Mississippi reviewed a judgment awarding Frederick Powell compensatory and

punitive damages, attorney's fees, and litigation costs arising from an alleged excessive-force incident

involving Jackson police officers. The court held that the officers' actions were outside the course and

scope of their employment, reversed the City's liability under the Mississippi Tort Claims Act, and

reversed the awards of attorney's fees and litigation costs because 42 U.S.C. § 1983 was not

adequately pleaded and the record lacked supporting evidence.
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The City of Jackson appealed from a bench-trial judgment of the
Hinds County Circuit Court awarding Frederick Powell compensatory
damages, punitive damages, attorney's fees, and litigation costs. The
trial court denied the City's motion for judgment notwithstanding the

verdict or, alternatively, a new trial.

Findings in a bench trial receive the same deference as a chancellor's
findings and will not be disturbed unless manifestly wrong, clearly
erroneous, or based on an erroneous legal standard. Legal questions,
including application of the Mississippi Tort Claims Act, are reviewed

de novo.
Published Mississippi Supreme Court opinion; precedential.
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police misconduct ~ government liability =~ sovereign immunity = section 1983  appellate procedure

PRACTICE AREAS

Torts  Civil rights ~ Municipal liability =~ Sovereign immunity =~ Appellate procedure

QUESTIONS PRESENTED

1. Whether Powell was engaged in criminal activity at the time of the injuries for purposes of law-
enforcement immunity under Mississippi Code section 11-46-9(1)(c).

2. Whether the officers used excessive force in arresting and subduing Powell.

3. Whether the City was immune under the Mississippi Tort Claims Act because the officers acted

maliciously and outside the course and scope of employment.
4. Whether the City's supervision of its police officers was a discretionary governmental function protected

by Mississippi Code section 11-46-9(1)(d).

5. Whether the trial court properly awarded attorney's fees and litigation costs under 42 U.S.C. sections
1988 and 1983.

HOLDINGS

1. A claimant's earlier criminal conduct does not establish the statutory criminal-activity exception when
that conduct had ceased before the injury and had no causal nexus to the force inflicted after the
claimant was subdued and handcuffed.

2. The officers used excessive force because the force was grossly disproportionate to the resistance

encountered and continued after Powell was subdued and handcuffed.

3. The City was immune from liability under the Mississippi Tort Claims Act because the officers'

malicious conduct placed them outside the course and scope of employment.

4. The City's manner of supervising, disciplining, and regulating police officers was a discretionary

governmental function immune under Mississippi Code section 11-46-9(1)(d).

5. The award of attorney's fees and litigation costs was improper because Powell did not adequately plead
or prove a claim under 42 U.S.C. section 1983.

KEY QUOTATIONS

“In the present case, there was widely contradictory evidence presented to the trial court. Powell and six
witnesses testified that Powell's injuries occurred after the officers subdued and handcuffed him.” (917 So. 2d
at 70)

“The exercise of the degree of force necessary to knock out several teeth from the mouth of an individual who
was handcuffed and unable to offer physical resistance to the police does shock the conscience and supports
the trial court's finding of excessive force.” (917 So. 2d at 72)

“The manner in which a police department supervises, disciplines and regulates its police officers is a
discretionary function of the government and thus the city is immune to suit under § 11-46-9(1)(d).” (917 So.



2d at 73)

“We hold that Powell did not adequately plead § 1983 in his complaint; and therefore, the trial court's award
of attorney's fees and litigation costs pursuant to § 1988(a), (b) and (c) was inappropriate.” (917 So. 2d at
75)

FACTUAL BACKGROUND

Jackson police officers stopped Frederick Powell after observing him drive the wrong way on a one-way street.
Powell lacked a driver's license, had a suspended license and an outstanding assault warrant, and marijuana was
found in his vehicle according to the officers. Powell attempted to escape from the patrol car and alleged that the
officers beat him during and after the effort, including after he was subdued and handcuffed; the officers
disputed that account. The trial court found that the officers used excessive force maliciously and that the City

had been deliberately indifferent and negligent in supervising its officers.

PROCEDURAL HISTORY

Powell sued the City and Jackson police officers Donald McCluskey and Gil Baker for assault and battery,
intentional infliction of emotional distress, and negligence arising from the officers' use of force during and after
his arrest. Following a bench trial, the circuit court found excessive force, malice, negligent supervision, and
municipal approval of excessive force, and entered judgment for Powell. The Supreme Court of Mississippi
affirmed the finding that the officers acted beyond the scope of employment but reversed and rendered the

judgment against the City and the award of attorney's fees and litigation costs.

DISPOSITION

reversed_and_remanded
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