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SUMMARY

The Appellate Division, Second Department, affirmed an order designating Donald Siler a level three
sex offender under the Sex Offender Registration Act. The court rejected his substantive due process
challenge to registration based on a kidnapping conviction involving a child under 17, upheld the
assessment of risk points for physical injury, stranger status, and substance abuse, and denied a

downward departure.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed from an order of the County Court, Rockland

County, entered after a Sex Offender Registration Act hearing, that
designated him a level three sex offender.

STANDARD OF REVIEW The People must establish the existence of risk-assessment factors by
clear and convincing evidence. A defendant seeking a downward
departure must identify an appropriate mitigating factor as a matter of
law and establish its factual basis by a preponderance of the evidence;
the court then exercises discretion based on the totality of the
circumstances. Constitutional challenges to SORA are reviewed under

substantive due process principles.

PRECEDENTIAL VALUE Published and precedential New York intermediate appellate decision
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UESTIONS PRESENTED

. Whether applying SORA to the defendant's first-degree kidnapping conviction violated substantive due
process because the offense was not sexually motivated.

. Whether the County Court properly assessed points under SORA risk factors 1, 7, and 11.

. Whether the defendant established grounds for a downward departure from the presumptive level three
risk classification.

OLDINGS
SORA constitutionally applies to a person convicted of first-degree kidnapping involving a victim under
17 who is not the defendant's parent, regardless of whether the crime involved sex-related conduct or a
sexual motive.

. The assessment of 15 points for infliction of physical injury was proper.

. The assessment of 20 points for the defendant's being a stranger to the victim was proper.

. The assessment of 15 points for alcohol use at the time of the offense and a history of substance abuse
was proper.

. The defendant was not entitled to a downward departure because he failed to identify and prove an
appropriate mitigating factor that was not adequately accounted for by the Guidelines and that
established a lower likelihood of reoffense or danger to the community.

EY QUOTATIONS

“Therefore, the defendant's crime is a "sex offense" under SORA, "regardless of whether there was any sex-

related conduct or motive during the crime"” (*2)

“A defendant seeking a downward departure from the presumptive risk level has the initial burden of '(1)
identifying, as a matter of law, an appropriate mitigating factor, namely, a factor which tends to establish a
lower likelihood of reoffense or danger to the community and is of a kind, or to a degree, that is otherwise not
adequately taken into account by the . . . Guidelines; and (2) establishing the facts in support of its existence

by a preponderance of the evidence'” (*2)

FACTUAL BACKGROUND



In December 2006, the defendant pleaded guilty to first-degree kidnapping under Penal Law § 135.25(1),
involving a victim under 17 years old who was not his child, and received an indeterminate sentence of 19 years
to life. Because of those facts, SORA required him to register as a sex offender even though he contended that
the kidnapping was not sexually motivated. At the SORA hearing, the County Court assessed 120 points,

including points for physical injury, stranger status, and alcohol use and substance-abuse history, and designated
him a level three sex offender.

PROCEDURAL HISTORY

Siler pleaded guilty in 2006 to first-degree kidnapping and was sentenced to an indeterminate term of 19 years to
life. After a SORA hearing, the County Court assessed 120 points, rejected his substantive due process
challenge, denied a downward departure, and designated him a level three sex offender. The Appellate Division

affirmed.
DISPOSITION

affirmed
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