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SUMMARY

The Maine Supreme Judicial Court affirmed summary judgment for the Washington County
Commissioners and Sheriff Donald Smith in an action alleging slander per se, invasion of privacy, and
negligent infliction of emotional distress. The court held that Smith’s decision to discontinue
cooperation with the Maine Drug Enforcement Agency and his public explanation of that decision
were discretionary functions protected by the Maine Tort Claims Act. The court also affirmed
judgment for the Commissioners because Smith was not their employee and they could not be
vicariously liable for his conduct.
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QUESTIONS PRESENTED

1. Whether Sheriff Smith's decision to terminate the Washington County Sheriff's Office's relationship with
the MDEA and his public explanation of that decision were discretionary functions protected by
immunity under 14 M.R.S. § 8111(1)(C).

2. Whether Smith's alleged political motivation or bad faith defeated discretionary function immunity.

3. Whether the Washington County Commissioners could be vicariously liable for Smith's conduct when
Smith was not their employee.

HOLDINGS

1. Sheriff Smith was entitled to discretionary function immunity under the Maine Tort Claims Act because
both his decision to terminate the Washington County Sheriff's Office's relationship with the MDEA and
his public explanation of that decision were within the scope of his official discretionary duties.

2. Political considerations or alleged bad faith do not, by themselves, eliminate discretionary-function
immunity when the challenged conduct remains within the scope of the official's discretionary authority.

3. The Washington County Commissioners were entitled to summary judgment because Smith was not
their employee and therefore they could not be vicariously liable for his conduct.

KEY QUOTATIONS

“The purpose of discretionary function immunity is to protect “the ‘independence of action’ necessary for the
effective management of state government.”” (at 429)

“Because Smith’s decision and explanatory statements were within the scope of his discretion, Smith is
immune from liability for his discretionary acts, even if those acts constituted an abuse of that discretion.” (at
432)

FACTUAL BACKGROUND

Larry W. Hilderbrand II was a law enforcement officer assigned to the Maine Drug Enforcement Agency,
although he was not an employee of the Washington County Sheriff's Office. Sheriff Donald Smith viewed a
home video depicting Hilderbrand engaging in crude conduct involving alcohol, repeatedly identifying himself
as a police officer, displaying his badge and service pistol, and engaging in other conduct Smith considered
inappropriate or potentially criminal. Smith publicly announced that the Washington County Sheriff's Office
would discontinue working with the MDEA because Hilderbrand was assigned to it and explained his decision
by criticizing Hilderbrand's conduct and raising concerns about child endangerment.



PROCEDURAL HISTORY

Hilderbrand filed a three-count complaint in the Superior Court against the Washington County Commissioners
and Sheriff Smith. The defendants moved for summary judgment based on immunity and argued that the
defamation and invasion-of-privacy claims failed as a matter of law. The Superior Court granted summary
judgment, concluding that Smith had discretionary function immunity and that the Commissioners could not be
vicariously liable because Smith was not their employee. The Supreme Judicial Court of Maine affirmed.

DISPOSITION

affirmed
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