UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF
LOUISIANA
Daniel J. Burg v. The Recreation and Park Commission for the
Parish of East Baton Rouge (BREC)

Burg - No. 3:25-cv-00427 (25-427-BAJ-EWD) - Decided March 11, 2026

SUMMARY

This document is a Magistrate Judge’s Report, Recommendation, and Order in Daniel J. Burg’s Fair
Labor Standards Act action against the Recreation and Park Commission for the Parish of East Baton
Rouge (BREC). The magistrate judge recommends granting BREC’s motion for summary judgment
and dismissing Burg’s claims with prejudice, concluding that the unpaid five-day suspension did not
eliminate his exempt status and that BREC did not unlawfully retaliate against him. The document
also recommends disregarding an argument raised for the first time in reply and denying Burg’s

motion for leave to file a sur-reply.
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DISPOSITION other

PROCEDURAL POSTURE Magistrate judge's report and recommendation on BREC's motion for

summary judgment in an FLSA action. The magistrate judge
recommended granting summary judgment and dismissing all claims

with prejudice, subject to review and adoption by the district judge.

STANDARD OF REVIEW Summary judgment is appropriate when there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter
of law. The evidence and reasonable inferences must be viewed in the
light most favorable to the nonmovant, without weighing evidence or
resolving credibility disputes. The report and recommendation is
subject to district-judge review under 28 U.S.C. § 636(b)(1)(B).
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UESTIONS PRESENTED

Whether BREC's five-day unpaid suspension and resulting pay deduction caused Burg to lose his FLSA-
exempt status under the salary-basis regulations.

. Whether the single challenged deduction demonstrated an actual practice of improper deductions under
29 C.F.R. § 541.603(a).

. Whether BREC retaliated against Burg for engaging in activity protected by the FLSA.
. Whether the alleged workplace conditions constituted a constructive discharge.

. Whether the court should consider BREC's argument under 29 C.F.R. § 541.602(a)(1), raised in reply,
and whether Burg should be permitted to file a sur-reply.

OLDINGS

The five-day unpaid suspension did not cause Burg to lose his FLSA-exempt status because it was
imposed pursuant to BREC's written disciplinary policy, for cause, and in good faith for alleged
workplace misconduct involving deficient supervision, payroll fraud, timekeeping violations, and failure
to review purchasing-card statements.

. The single challenged deduction affecting one pay period did not establish an actual practice of improper

deductions and therefore did not defeat Burg's exempt status.

. Burg failed to establish an actionable FLSA retaliation claim because several alleged actions preceded
any FLSA-protected complaint, other alleged actions were not materially adverse, and he failed to show

a causal connection or pretext for BREC's legitimate disciplinary reasons.

. Burg failed to establish constructive discharge because the alleged conditions were not so intolerable
that a reasonable person would have felt compelled to resign.

. The court recommended disregarding BREC's argument under 29 C.F.R. § 541.602(a)(1) because it was
raised for the first time in reply and recommended denying Burg's motion for leave to file a sur-reply

because the remaining arguments were repetitive or immaterial.

KEY QUOTATIONS

“Because there is no genuine issue of material fact that Plaintiff’s unpaid suspension did not result in the loss

of his exempt status, and that BREC did not unlawfully retaliate against Plaintiff, it is recommended that the



Motion be granted, dismissing Plaintiff’s claims with prejudice.” (at 3)

“Here, there is no genuine issue of material fact that Plaintiff’s receipt of one allegedly improper deduction
did not result in an “actual practice” by BREC of making improper deductions.” (at 25)

“Because Plaintiff cannot establish a prima facie showing of a retaliation claim and/or because there is no
issue of fact that BREC had a legitimate, non-retaliatory reason for its actions, Plaintiff’s retaliation claim
also fails and summary judgment on this claims is also proper.” (at 30)

FACTUAL BACKGROUND

Burg was a salaried Aquatics Manager for BREC and supervised employees at Liberty Lagoon. BREC's Internal
Audit found that subordinate employees engaged in payroll fraud and timekeeping violations and that Burg
failed adequately to supervise them and failed to review required purchasing-card statements. BREC suspended
Burg for five days without pay under its disciplinary rules; the deduction was later taken from his paycheck.
Burg complained about the suspension and related policies, later resigned in a letter characterized as a
constructive resignation, and filed this FLSA action alleging loss of exempt status and retaliation.

PROCEDURAL HISTORY

Burg filed suit on May 20, 2025, alleging that BREC violated the FLSA by deducting five days of pay from his
salary during an unpaid suspension, thereby affecting his exempt status, and retaliated against him, allegedly
resulting in constructive discharge. BREC answered and moved for summary judgment. After amended
opposition filings, replies, and a motion for leave to file a sur-reply, the magistrate judge issued this report and
recommendation recommending that the motion be granted, the FLSA claims dismissed with prejudice, the late-
raised argument under 29 C.F.R. § 541.602(a)(1) disregarded, and the sur-reply denied.
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