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SUMMARY

The Florida Fourth District Court of Appeal held that an order imposing dismissal or default as a
discovery sanction under Florida Rule of Civil Procedure 1.380 must expressly find that the
noncompliance was willful or deliberate. Because the trial court's dismissal order lacked such a
finding, the court reversed and remanded for further proceedings, while certifying a question of great

public importance to the Florida Supreme Court.
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QUESTIONS PRESENTED

1. Whether a trial court order imposing dismissal or default as a severe discovery sanction under Florida
Rule of Civil Procedure 1.380 must contain an express written finding that the noncompliance was

willful or deliberate.

2. Whether the trial court abused its discretion by dismissing the complaint without making an express

written finding of willful or deliberate disregard of the discovery orders.

HOLDINGS

1. An order granting dismissal or default under Florida Rule of Civil Procedure 1.380 for failure to provide
discovery must contain an express written finding that the party's conduct was a willful or deliberate

violation of the discovery orders.

2. The dismissal order was facially insufficient because it merely stated that the complaint was dismissed

for failure to comply with the discovery order and did not expressly find willful or deliberate disregard.

KEY QUOTATIONS

“that the striking of pleadings or entering a default for noncompliance with an order compelling discovery
[pursuant to Florida Rules of Civil Procedure 1.380] is the most severe of all sanctions which should be

employed only in extreme circumstances™ (at 933)

“The sanction of dismissal or default should be applied in only the most extreme cases, and must be

commensurate with the violation” (at 935)

“We do not think it too great a task to require the trial court to make a written finding of the essential facts
which supports the imposition of the most severe sanction, and, in line with Stoner, we hold that an order
granting a dismissal or default under rule 1.380 for failure to provide discovery must make an express written
finding that appellant's conduct was a willful or deliberate violation of the discovery orders.” (at 935-936)

FACTUAL BACKGROUND

Tubero's attorney sought to withdraw before the deadline for responding to appellee's requests for production
and interrogatories, citing lack of cooperation and irreconcilable differences. After Tubero did not respond, the
trial court entered an order compelling discovery and later dismissed the complaint as a sanction for violating
that order. The record did not show whether Tubero personally received notice of the discovery proceedings or
dismissal hearing, and the dismissal order did not state that his conduct was willful or deliberate.

PROCEDURAL HISTORY

Tubero filed the complaint in November 1987. After Tubero failed to respond to discovery and to a March 8,
1988 order compelling discovery, the trial court entered an order on April 5, 1988, granting sanctions and
dismissing the complaint. The Fourth District reversed and remanded, holding that the dismissal order was

facially insufficient because it did not expressly find that Tubero's noncompliance was willful or deliberate.



DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings, without prejudice to the trial court's reconsideration of the sanction to

determine whether Tubero deliberately or willfully disregarded the discovery order.
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