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SUMMARY

This is a concurring opinion in an aggravated-assault appeal involving the defendant's use of a gay
panic defense. Justice Charles A. Spain concurred in the judgment affirming the trial court but
declined to join the majority opinion, criticizing its reframing of the appellate issues and its discussion

of error preservation.
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QUESTIONS PRESENTED
1. How the appellant's appellate issues should be characterized in light of his use of the gay panic defense.

2. Whether the challenged trial-court judgment should be affirmed.



3. What requirements governed preservation of the appellant's appellate complaint under Texas Rule of
Appellate Procedure 33.1(a).

KEY QUOTATIONS
“The defense strategy should be recognized for what it is.” (2)
“I do not join the majority opinion” (2)

FACTUAL BACKGROUND

The case arose from an aggravated assault involving a deceased complainant. At trial, the State directly
addressed whether an alleged sexual advance by the complainant could justify the defendant's beating the

complainant to death. The concurrence characterizes the defense strategy as a gay panic defense.

PROCEDURAL HISTORY

Olmos appealed the trial court's judgment in an aggravated assault case. In this concurrence, Justice Spain
agreed with affirmance but declined to join the majority opinion because, in his view, it reframed the appellant's

issues in a way that downplayed the gay panic defense and unnecessarily complicated the preservation analysis.

DISPOSITION

affirmed
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