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SUMMARY

The Appellate Division, Second Department affirmed an order granting Contact Holdings Corp.

summary judgment dismissing a mortgage foreclosure action as time-barred. The court held that the

mortgage debt was accelerated when the plaintiff commenced an earlier foreclosure action in 2010,

and that the six-year statute of limitations had expired before the 2022 action was filed. Because the

earlier action had been dismissed as abandoned under CPLR 3215(c), the plaintiff could not rely on

the Foreclosure Abuse Prevention Act's savings provision, and its challenges to FAPA's retroactive

application and constitutionality were rejected.
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In a mortgage-foreclosure action, the plaintiff appealed from an order
granting Contact Holdings Corp.'s motion for summary judgment

dismissing the complaint insofar as asserted against it as time-barred.

Summary judgment is proper where the movant establishes entitlement
to judgment as a matter of law and the opposing party fails to raise a
triable issue of fact.
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QUESTIONS PRESENTED

1. Whether the 2022 foreclosure action was barred by the six-year statute of limitations because the
mortgage debt was accelerated when the 2010 foreclosure action sought the full outstanding loan

balance.

2. Whether the plaintiff could invoke the savings provisions of CPLR 205(a) or 205-a after the prior

foreclosure action was dismissed as abandoned under CPLR 3215(c).

3. Whether the Foreclosure Abuse Prevention Act's application to the plaintiff's claims was unconstitutional

or impermissibly retroactive.

HOLDINGS

1. The mortgage debt was accelerated in February 2010 when the plaintiff commenced a foreclosure action
seeking the entire outstanding loan balance, causing the six-year statute of limitations to begin running

on the entire debt. Because the present action was not commenced until 2022, it was time-barred.

2. The plaintiff was not entitled to the savings provision of CPLR 205(a) or CPLR 205-a because the prior

foreclosure action was dismissed as abandoned pursuant to CPLR 3215(c).

3. The plaintiff's arguments challenging the Foreclosure Abuse Prevention Act's retroactive application and

constitutionality under the United States Constitution were without merit.

KEY QUOTATIONS

“"An action to foreclose a mortgage is governed by a six-year statute of limitations"” (*2)

“"[E]ven if a mortgage is payable in installments, once a mortgage debt is accelerated, the entire amount is

due and the statute of limitations begins to run on the entire debt"” (*2)

“"The entire mortgage debt will be deemed to have been accelerated by . . . the commencement of a mortgage

foreclosure action in which the complaint seeks payment of the full outstanding loan balance"” (*2)

“"Under CPLR 205-a(a), '[i]f an action upon an instrument described under [CPLR 213(4)] is timely
commenced and is terminated in any manner other than . . . a dismissal of the complaint for any form of
neglect, including, but not limited to those specified in [CPLR 3215] . . ., the original plaintiff, or, if the
original plaintiff dies and the cause of action survives, his or her executor or administrator, may commence a
new action upon the same transaction or occurrence or series of transactions or occurrences within six
months following the termination, provided that the new action would have been timely commenced within the
applicable limitations period prescribed by law at the time of the commencement of the prior action and that

service upon the original defendant is completed within such six-month period'"” (*2)



FACTUAL BACKGROUND

In August 2005, Jeff Allenstein executed a $474,050 note secured by a mortgage on Brooklyn real property. The
plaintiff commenced a foreclosure action in February 2010, alleging that payments had been missed beginning
June 1, 2007, and elected to call the entire mortgage debt due. Contact Holdings Corp. purchased the property in
September 2012. After the 2010 foreclosure action was dismissed as abandoned, the plaintiff commenced the
present action in March 2022.

PROCEDURAL HISTORY

The plaintiff commenced a foreclosure action in February 2010 after accelerating the mortgage debt. After the
property was purchased by Contact, the plaintiff sought default judgment and an order of reference, while
Contact sought intervention and dismissal for abandonment under CPLR 3215(c). The Appellate Division
previously reversed orders granting the plaintiff default-related relief and dismissed the 2010 action as
abandoned. The plaintiff commenced a new foreclosure action in March 2022, and the Supreme Court, Kings

County, granted Contact summary judgment based on the statute of limitations.

DISPOSITION

affirmed
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