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SUMMARY

The Supreme Court of Nebraska considered whether investigative records held by private investigators
were public records under Nebraska's public records statutes after the City of Kimball delegated an
investigation of alleged racial profiling. The court held that the records were public records because
the investigators performed a delegated government function and the City was entitled to possess the
materials, but ruled that the records were exempt from disclosure under Neb. Rev. Stat. § 84-
712.05(5). The court also reversed the award of attorney fees and affirmed in part, reversed in part,
and remanded with directions.
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QUESTIONS PRESENTED

1. Whether written investigative materials prepared by private investigators retained by a city are public
records under Neb. Rev. Stat. § 84-712.01 when the city delegated a governmental investigative function
to the investigators and did not take physical possession of the materials.

2. Whether the investigative materials were exempt from disclosure under Neb. Rev. Stat. § 84-712.05(4),
(5), or (7), particularly the investigatory-records exemption in subsection (5).

3. Whether the appeal should be reviewed under the public interest exception to mootness after the district
court had disclosed the records.

4. Whether the appellees were entitled to attorney fees under Neb. Rev. Stat. § 84-712.07.

HOLDINGS

1. Materials in a private party's possession are public records under § 84-712.01 when a public body
delegated a governmental function to the private party, the private party prepared the records under that
delegation, the public body was entitled to possess the materials to monitor performance, and the records
were used to make a decision affecting the public interest. Actual physical possession by the public body
is not required.

2. The investigative materials were exempt from disclosure under Neb. Rev. Stat. § 84-712.05(5). An
investigation of a public body's employee is for law-enforcement purposes when it focuses on
specifically alleged illegal acts, even if the Legislature has not provided civil or criminal enforcement
provisions for the alleged violation.

3. The appellees were not entitled to attorney fees under § 84-712.07 because, after the investigatory
exemption applied, they had not substantially prevailed.

4. The court could review the otherwise moot appeal under the public interest exception because the issues
concerned recurring public-records questions and authoritative guidance for public officials was
desirable.

KEY QUOTATIONS

“Specifically, under § 84-712.01, requested materials in a private party's possession are public records if the
following requirements are met: (1) The public body, through a delegation of its authority to perform a
government function, contracted with a private party to carry out the government function; (2) the private
party prepared the records under the public body's delegation of authority; (3) the public body was entitled to
possess the materials to monitor the private party's performance; and (4) the records are used to make a
decision affecting public interest.” (762)



“We agree with other courts that public records laws should not permit scrutiny of all a private party's
records simply because it contracts with a government entity to provide services.” (761)

FACTUAL BACKGROUND

After business members complained that Kimball police were racially profiling Hispanic employees, the mayor
placed an officer on administrative leave and hired an outside private investigator. The investigator assembled a
team that conducted interviews and prepared written investigative materials, including a report, although the
mayor claimed that the City had received only a verbal report and had not requested or paid for a final written
report. The City paid approximately $26,000 for the investigation and relied on the information in terminating
the officer's employment. Evertson and Van Newkirk sought the materials in part to defend against a related
federal lawsuit.

PROCEDURAL HISTORY

Evertson and Van Newkirk filed a mandamus petition seeking disclosure of an investigative report concerning
allegations of racial profiling by Kimball police officers. The district court determined that the investigative
documents were public records, rejected the City's asserted exemptions, ordered disclosure with redactions, and
awarded attorney fees. The Nebraska Supreme Court reviewed the appeal under the public interest exception to
mootness, affirmed the public-records determination, but reversed the rulings concerning the exemption and
attorney fees and remanded with directions.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court was directed to enter an order consistent with the opinion, including recognizing the § 84-
712.05(5) exemption and denying the attorney-fee award.
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