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SUMMARY

In this proposed findings and recommended disposition, a United States Magistrate Judge

recommends granting the respondents’ motion to dismiss and denying Rogelio Bolufe Izquierdo’s 28

U.S.C. § 2241 habeas petition. The recommendation concludes that the bond-hearing claim is moot,

the Zadvydas and Jennings detention claims are insufficient, conditions-of-confinement claims are not

cognizable in habeas, and challenges to the removal proceedings are premature and outside the district

court’s jurisdiction.
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Proposed findings and recommended disposition on Respondents' Rule
12(b)(1) and Rule 12(b)(6) motion to dismiss a pro se petition for a
writ of habeas corpus under 28 U.S.C. § 2241.

Rule 12(b)(1) facial and factual attacks on subject-matter jurisdiction;
for a factual attack, the court may consider evidence outside the
complaint and resolve disputed jurisdictional facts. Under Rule 12(b)

(6), the court determines whether the allegations, accepted as true and



viewed in the light most favorable to the plaintiff, state a facially

plausible claim for relief.
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QUESTIONS PRESENTED

1. Whether Petitioner's claim that he was detained without a bond hearing was moot because he had

already received a custody redetermination hearing and remained eligible for further bond review.

2. Whether Petitioner's continued detention violated Zadvydas v. Davis or Jennings v. Rodriguez while his

removal order was not administratively final.

3. Whether Petitioner's challenges to the conditions of his confinement were cognizable in a § 2241 habeas

proceeding.

4. Whether the district court had jurisdiction to review alleged errors in Petitioner's immigration

proceedings before a final order of removal and while his BIA appeal was pending.

HOLDINGS

1. The claim that Petitioner was detained without a bond hearing was moot because the record showed that

he had received a custody redetermination hearing, and Respondents did not dispute his eligibility for
further bond review.

2. Petitioner could not obtain relief under Zadvydas because his removal order was not administratively

final while his appeal to the BIA was pending, so the statutory removal period had not begun.

3. Jennings did not support Petitioner's claim that his continued detention was unlawful because Jennings
rejected the argument that the applicable detention statutes require a bond hearing after six months or

periodic bond hearings every six months.

4. Claims challenging the conditions of Petitioner's confinement were not cognizable in a habeas

proceeding and had to be pursued, if at all, through a separate civil-rights action.



5. The district court could not review Petitioner's challenges to the merits and procedures of his removal

proceedings because there was no final order of removal and review of a final removal order lies in the
court of appeals rather than the district court.

KEY QUOTATIONS

“to withstand a Rule 12(b)(6) motion to dismiss, a complaint must contain enough allegations of fact, taken

as true, to state a claim to relief that is plausible on its face.” (Legal Standard)

“a prisoner who challenges the fact or duration of his confinement and seeks immediate release or a
shortened period of confinement, must do so through an application for habeas corpus.” (Conditions of

Detention)

“a prisoner who challenges the conditions of his confinement must do so through a civil rights action.”

(Conditions of Detention)

FACTUAL BACKGROUND

Rogelio Bolufe Izquierdo, a Cuban national, was admitted to the United States on a B-2 visa that expired on July
21, 2020. After filing an adjustment-of-status application, he was arrested in Florida for drug possession, placed
in removal proceedings for overstaying his visa, and detained by ICE at the Torrance County Detention Facility.
An immigration judge held a custody redetermination hearing resulting in a designation of “No Action,” later
denied asylum and ordered removal to Ecuador, and Petitioner appealed that order to the BIA, where the appeal

remained pending.

PROCEDURAL HISTORY

Petitioner filed a § 2241 habeas petition challenging his immigration detention, the absence and adequacy of
bond review, the duration of his detention, his detention conditions, and aspects of his removal proceedings. The
district court granted leave for Petitioner to proceed through a next friend and ordered Respondents to answer.
Respondents moved to dismiss, Petitioner did not respond within the applicable period, and the magistrate judge
recommended granting the motion and denying the petition, subject to objections under 28 U.S.C. § 636(b)(1).
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