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SUMMARY

The Supreme Court of North Dakota affirmed summary judgment declaring Midwestern Enterprises'

Lucky Strike two-minute phone card dispensing device a gambling apparatus and a coin-operated

gaming device under North Dakota law. The court held that the chance to win cash prizes constituted

consideration, prize, and chance, despite the device dispensing a phone card and offering limited free

game pieces. The court also held that the device did not qualify for the bona fide vending-machine

exception because it incorporated gambling features.
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affirmed

Midwestern appealed the district court's summary judgment declaring
its Lucky Strike two-minute phone card dispensing device to be a
gambling apparatus and a coin-operated gaming device under North

Dakota law.

Summary judgment is appropriate when a party is entitled to judgment
as a matter of law and no dispute exists as to material facts or
inferences, or when resolving factual disputes would not alter the
result. On appeal from summary judgment, questions of law are fully

reviewable.
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QUESTIONS PRESENTED

1. Whether the Lucky Strike device was a gambling apparatus under N.D.C.C. § 12.1-28-01(3), based on
whether the game constituted gambling under N.D.C.C. § 12.1-28-01(1).

2. Whether the availability of free game pieces meant that the Lucky Strike game lacked consideration and

was merely a promotional sweepstakes rather than gambling or a lottery.

3. Whether the Lucky Strike device was a coin-operated gaming device under N.D.C.C. § 12.1-28-02(4)(a)
and whether it qualified for the bona fide vending-machine exception in § 12.1-28-02(4)(b).

HOLDINGS

1. The Lucky Strike device was a gambling apparatus under N.D.C.C. § 12.1-28-01(3) because it was used
in the playing phases of gambling activity. The device involved consideration, a chance-based prize, and

a prize, even though each paid play also delivered a phone card.

2. The availability of a limited number of free game pieces did not eliminate consideration or exempt the

Lucky Strike game from North Dakota's gambling and lottery definitions.

3. The Lucky Strike device was a coin-operated gaming device under N.D.C.C. § 12.1-28-02(4)(a) and did
not qualify for the bona fide vending-machine exception because gambling features were incorporated
into it.

KEY QUOTATIONS

“"Gambling" means risking any money, credit, deposit, or other thing of value for gain, contingent, wholly or
partially, upon lot, chance, the operation of gambling apparatus, or the happening or outcome of an event,

including an election or sporting event, over which the person taking the risk has no control.” (625 N.W.2d at
237)

“It is adequate to be defined as a lottery if some of the participants have given a consideration for the chance
to be selected.” (625 N.W.2d at 240)

“The Lucky Strike device incorporates "gambling features" and therefore does not qualify for the exception
described by N.D.C.C. § 12.1-28-02(4)(b).” (625 N.W.2d at 241)

FACTUAL BACKGROUND

Midwestern operated Lucky Strike devices that dispensed a two-minute prepaid phone card and a game piece
offering a chance to win cash prizes of up to $500 for each dollar inserted. The devices resembled slot machines,
used randomly generated spinning-wheel graphics, did not return change, and paid out approximately 65 percent
of the money inserted into a cartridge as cash prizes. Although players could request a limited number of free



game pieces by mail and unused phone cards were available free at some locations, customers continued to

insert money into the devices.

PROCEDURAL HISTORY

After the Attorney General informed Midwestern that the Lucky Strike devices were illegal, Midwestern filed an
action seeking declaratory and injunctive relief. The parties agreed that a justiciable controversy existed and
submitted cross-motions for summary judgment. The district court entered judgment for the Attorney General,
declared the device illegal under the cited statutes, and awarded costs and disbursements of $1,435.58. The

North Dakota Supreme Court affirmed.

DISPOSITION
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