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SUMMARY

The Nebraska Supreme Court affirmed the Court of Appeals’ judgment upholding Michael W.

McCurdy’s convictions and sentences for sexual assault and child abuse. The court held that sufficient

evidence supported his conviction for first degree sexual assault because the sexual penetration was

without the victim’s consent, and explained that “coercion” under Nebraska law includes nonphysical

force. The court also addressed alternative theories of criminal liability and the statutory definition of

“without consent.”
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McCurdy petitioned the Nebraska Supreme Court for further review
after the Nebraska Court of Appeals affirmed his convictions and

sentences following a jury trial in the Lancaster County District Court.

For a sufficiency-of-the-evidence challenge, the appellate court views
the evidence in the light most favorable to the prosecution and asks
whether any rational trier of fact could have found the essential
elements beyond a reasonable doubt. The appellate court does not
resolve evidentiary conflicts, assess witness credibility, or reweigh the

evidence.
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QUESTIONS PRESENTED

1.

Whether sufficient evidence supported McCurdy's conviction for first degree sexual assault of J.U. under

the alternative theory that the sexual penetration occurred without her consent.

. Whether the court could affirm the conviction based on one sufficient alternative theory without

deciding whether sufficient evidence supported the alternative theory that J.U. was mentally incapable of

consent.

. Whether the statutory term "coercion" in Neb. Rev. Stat. § 28-318(8)(a)(i) includes nonphysical force.

. Whether the Court of Appeals erred in its disposition of McCurdy's claims concerning expert testimony,

prosecutorial misconduct, and DNA evidence.

HOLDINGS

1.

In reviewing a criminal conviction for sufficiency of the evidence, the appellate court views the evidence
in the light most favorable to the prosecution and asks whether any rational trier of fact could have
found the essential elements beyond a reasonable doubt; it does not resolve conflicts, assess credibility,
or reweigh evidence.

. When an offense is charged under alternative statutory theories, a conviction must be affirmed if the

evidence is sufficient to support any one of the charged alternatives, and the court need not address the
sufficiency of the other alternatives once one sufficient theory is established.

. "Coercion" in Neb. Rev. Stat. § 28-318(8)(a)(i) includes nonphysical force.

. The evidence was sufficient for a rational jury to find that McCurdy compelled J.U. to submit to sexual

penetration without consent through coercion.

KEY QUOTATIONS

“The relevant question for an appellate court is whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.” (at 351)

“Accordingly, we hold that “coercion” in § 28-318(8)(a)(i) includes nonphysical force.” (at 358)

“We therefore conclude that the Court of Appeals did not err when it determined that there was sufficient

evidence to support McCurdy’s conviction for first degree sexual assault.” (at 363-64)

FACTUAL BACKGROUND

McCurdy was convicted of sexually abusing his former girlfriend's two daughters, J.U. and K.O., over a period

of years. The charge at issue on further review alleged that McCurdy subjected J.U., when she was over 16, to



sexual penetration without her consent or when he knew or should have known that she was mentally or
physically incapable of resisting or appraising the nature of his conduct. J.U. testified that McCurdy had
repeatedly sexually abused her since childhood, that he exercised authority and control within the household,
and that she stopped resisting because resistance had previously been ineffective. McCurdy did not dispute

having intercourse with J.U. after she turned 16 but claimed that the relationship was consensual.

PROCEDURAL HISTORY

A jury convicted McCurdy of three counts of first degree sexual assault of a child, one count of first degree
sexual assault, and one count of intentional child abuse. The district court sentenced him to an aggregate term of
95 to 115 years' imprisonment. The Nebraska Court of Appeals rejected his assignments of error and affirmed.
The Nebraska Supreme Court granted further review, affirmed the Court of Appeals, and upheld the convictions

and sentences.
DISPOSITION

affirmed
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