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SUMMARY

On remand from the Supreme Court and rehearing en banc, the Ninth Circuit vacated the district
court’s judgment concerning certain mutual funds in an ERISA-governed 401(k) plan. The court held
that plan fiduciaries have a continuing duty to monitor investments and that claims under 29 U.S.C. §
1113(1) may be timely based on a failure to conduct required reviews or remove imprudent
investments, even absent a significant change in circumstances. The court remanded for trial regarding
whether Edison should have replaced retail-class mutual fund shares with materially identical, lower-
cost institutional-class shares and directed reconsideration of fees and costs.
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QUESTIONS PRESENTED

1. Whether the beneficiaries forfeited their continuing-duty-to-monitor theory in the district court or on
appeal.

2. Whether Phillips v. Alaska Hotel & Restaurant Employees Pension Fund barred the beneficiaries'
continuing-duty claims under 29 U.S.C. § 1113(1).

3. Whether ERISA fiduciaries have a continuing duty to monitor plan investments and remove or replace
imprudent investments without a significant change in circumstances.

4. What scope of fiduciary duty applies to Edison's monitoring of retail-class and institutional-class
mutual-fund shares.

5. Whether the district court's rulings concerning funds added before 2001 and its attorneys' fee
determination should be vacated and reconsidered.

HOLDINGS

1. The beneficiaries did not forfeit their failure-to-monitor argument in either the district court or on
appeal, and Edison forfeited any forfeiture argument by failing to raise it in the initial appeal.

2. Phillips does not bar the continuing-duty claims governed by 29 U.S.C. § 1113(1). Under § 1113(1),
only a breach or violation, such as a fiduciary's failure to conduct a required regular review of plan
investments, must occur within the six-year limitations period; the initial investment decision need not
occur within that period.

3. An ERISA fiduciary has a continuing duty to monitor plan investments and remove imprudent ones,
separate from the duty to exercise prudence when initially selecting investments; the duty is not limited
to situations involving a significant change in circumstances.

4. In fulfilling the continuing duty to monitor investments, an ERISA fiduciary cannot ignore the plan's
ability to obtain favorable investment products, particularly when substantially identical products are
available at lower cost.

KEY QUOTATIONS

“Under trust law, a trustee has a continuing duty to monitor trust investments and remove imprudent ones . . .
separate and apart from the trustee’s duty to exercise prudence in selecting investments at the outset.” (843



F.3d at 1200)

“Pursuant to the aforementioned trust law principles, a trustee cannot ignore the power the trust wields to
obtain favorable investment products, particularly when those products are substantially identical—other
than their lower cost—to products the trustee has already selected.” (843 F.3d at 1201)

“Thus, we hold that Phillips is inapplicable to the continuing duty claims at issue here, namely to 29 U.S.C. §
1113(1).” (843 F.3d at 1199)

FACTUAL BACKGROUND

Edison sponsored a defined-contribution 401(k) Savings Plan governed by ERISA. The beneficiaries challenged
Edison's offering of higher-priced retail-class mutual funds when materially identical lower-priced institutional-
class funds were available. At least three challenged funds were added more than six years before the complaint,
and the beneficiaries contended that Edison had a continuing duty to monitor the investments and switch to
lower-cost institutional shares during the limitations period.

PROCEDURAL HISTORY

Plan beneficiaries sued Edison and related fiduciaries under ERISA for offering higher-priced retail-class mutual
funds when materially identical lower-priced institutional-class funds were available. The district court entered
summary judgment barring claims based on funds selected outside the six-year limitations period absent
significant changed circumstances, and after trial ruled for beneficiaries on some funds and for Edison on the
pre-2001 funds. The Ninth Circuit initially affirmed in part, the Supreme Court vacated and remanded, and a
Ninth Circuit panel subsequently concluded that the continuing-duty theory was forfeited. The en banc court
vacated the panel decision and held that the beneficiaries had preserved the theory, then vacated the district
court's rulings concerning the pre-2001 funds and remanded for trial on an open record.

DISPOSITION

vacated

REMAND INSTRUCTIONS

Vacate the district court's decisions concerning funds added to the Plan before 2001 and conduct a trial on an
open record concerning whether Edison should have switched from retail-class fund shares to institutional-class
fund shares during the limitations period, regardless of whether a significant change in circumstances occurred.
The district court must also reevaluate its attorneys' fee and cost determination in light of the Supreme Court's
and the en banc court's decisions.
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