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SUMMARY

The Georgia Court of Appeals held that a condominium homeowners’ association could pursue a
breach-of-fiduciary-duty claim against its former sole officer and director concerning construction
defects and maintenance of common areas. The court reversed summary judgment for the defendant,
concluding that the alleged fiduciary relationship presented a cognizable claim and declining to
consider an alternative statute-of-limitations argument that was not preserved by cross-appeal.
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PROCEDURAL POSTURE The condominium association appealed the trial court's grant of
summary judgment to Ryan on the association's breach-of-fiduciary-
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QUESTIONS PRESENTED

1. Whether Georgia law recognizes a breach-of-fiduciary-duty claim against the sole officer and director of
a homeowners' or condominium association based on alleged failures to protect and maintain association
property.

2. Whether the appellate court could affirm the summary judgment under the right-for-any-reason rule
based on Ryan's asserted failure to establish the elements of breach of fiduciary duty.

3. Whether Ryan's statute-of-limitations argument could be considered absent a cross-appeal from the trial
court's ruling adverse to him on that issue.

HOLDINGS

1. Georgia law recognizes a cognizable breach-of-fiduciary-duty claim against the sole officer and director
of a homeowners' association where the officer had authority over association property and affairs and
allegedly failed to protect, maintain, or repair that property.

2. The right-for-any-reason rule did not permit affirmance on the asserted failure to establish the elements
of breach because Ryan did not raise that issue in his summary-judgment motion.

3. The court would not consider Ryan's statute-of-limitations argument because the trial court had ruled
adversely to him on that issue and he did not file a cross-appeal.

KEY QUOTATIONS

“On appeal from the grant or denial of a motion for summary judgment, we conduct a de novo review of the
law and evidence, viewing the evidence in the light most favorable to the nonmovant, to determine whether a
genuine issue of material fact exists and whether the moving party was entitled to judgment as a matter of
law.” (326 Ga. App. at 580)

“A fiduciary or confidential relationship may be created by law, contract, or the facts of a particular case.”
(326 Ga. App. at 582)

“Under these circumstances, the trial court erred in concluding that Phase II HOA had no cognizable claim
for breach of fiduciary duty.” (326 Ga. App. at 583)

FACTUAL BACKGROUND

Ryan Builders developed and served as general contractor for Phase II of the Thunderbolt Harbour condominium
complex, constructed between 2001 and 2003. Ryan Builders conveyed Phase II's common areas to the
condominium association, and Ryan served as the association's sole officer and director from its inception until
July 2006. During that period, Ryan selected insurance coverage, assessed and controlled association fees, and
allegedly failed to inspect, maintain, repair, or pursue subcontractors concerning construction defects in the
building's roof and exterior cladding.



PROCEDURAL HISTORY

The trial court granted Ryan summary judgment, concluding that Georgia law did not recognize a fiduciary-duty
claim against him for failing to turn over the condominium common areas in good repair. The Court of Appeals
reversed, holding that the association had a cognizable breach-of-fiduciary-duty claim and declining to affirm on
alternative grounds that Ryan had not properly preserved or cross-appealed.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The trial court's grant of summary judgment to Ryan was reversed. The opinion does not state additional express
remand instructions.
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