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SUMMARY

The Supreme Court of Kentucky considered whether the Governor could direct expenditures from the
state treasury to fund executive-branch operations when the General Assembly had not enacted an
executive department budget. The court addressed mootness, the political-question doctrine,

separation of powers, and the constitutional limits on unilateral executive appropriations.
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QUESTIONS PRESENTED

1.

Whether the appeal was moot after the General Assembly enacted a budget and ratified expenditures

made under the Public Services Continuation Plan.

. Whether the constitutional validity of the Governor's spending plan presented a nonjusticiable political

question.

. Whether the Governor may order money drawn from the state treasury to fund executive-branch

operations when the General Assembly has not made an appropriation.

. Whether statutory, constitutional, or federal mandates may authorize or require expenditures

notwithstanding the absence of a specific budget appropriation.

. Whether Kentucky law recognizes a continuation budget based on the prior biennial budget.
. Whether the Governor possesses inherent or emergency authority to spend unappropriated funds.

. Whether the Governor may suspend statutes through an executive spending plan.

HOLDINGS

1.
2.

The appeal was not moot because the challenged issue was capable of repetition yet evading review.

The dispute over whether the Governor's spending plan exceeded constitutional authority was justiciable

and was not a nonjusticiable political question.

. Absent a specific appropriation, statutory mandate, constitutional mandate, or valid federal mandate,

section 230 of the Kentucky Constitution prohibits withdrawal of money from the state treasury.

. Statutes specifically mandating payments or contributions may operate as self-executing appropriations;

constitutional mandates must be funded at no more than existing levels; and valid federal mandates

required by the Supremacy Clause must be funded notwithstanding section 230.

. Kentucky law provides no authority for a continuation budget based on the immediately preceding

biennial budget.

. The Governor has no inherent, emergency, or unilateral constitutional authority to appropriate money

from the state treasury that the General Assembly has not appropriated.



7. Miller v. Quertermous is overruled to the extent it permits or can be interpreted to permit unilateral

executive spending of unappropriated funds during an emergency.

8. The Governor's suspension of statutes through the Public Services Continuation Plan was

unconstitutional and invalid from its inception.

KEY QUOTATIONS

“Accordingly, we hold that, in the absence of a specific appropriation, or a statutory, constitutional, or
federal mandate as discussed below, the unambiguous language of Section 230 prohibits the withdrawal of

funds from the state treasury.” (864)

“We simply hold that to the extent the Supremacy Clause of the United States Constitution, U.S. Const. art. VI,
cl. 2, requires compliance with any valid federal mandate, it must be funded by the Treasurer notwithstanding
Section 230 of the Constitution of Kentucky.” (868)

“We reject the proposition that a Governor can unilaterally declare an emergency and spend unappropriated
funds to resolve it.” (871)

“A fortiori, the suspension of any statutes by the Governor's Public Services Continuation Plan was

unconstitutional and invalid ab initio.” (872)

“When the General Assembly declines to exercise its appropriations power, that power does not flow over the

"high wall" erected by Section 28 to another department of government.” (873)

FACTUAL BACKGROUND

The Kentucky General Assembly adjourned on April 14, 2004, without enacting an executive-department budget
for the 2004-06 biennium after legislative disagreement over tax measures and other budget provisions.
Governor Fletcher subsequently issued an executive spending plan purporting to appropriate approximately
$20.7 billion for executive-branch operations and authorized treasury warrants to implement it. The Attorney
General and other intervenors challenged the Governor's authority to spend unappropriated funds and to suspend

existing statutes.

PROCEDURAL HISTORY

After the General Assembly failed to enact an executive-branch budget for the 2004-06 biennium, Governor
Fletcher issued Executive Order 2004-650, adopting a Public Services Continuation Plan and authorizing
warrants against the state treasury. The Franklin Circuit Court declared the plan unconstitutional but authorized
limited continuation until June 30, 2005. During the appeal, the General Assembly enacted a budget and ratified
the Governor's prior expenditures nunc pro tunc. The Supreme Court reached the merits under the capable-of-

repetition-yet-evading-review exception.
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