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SUMMARY

The Wisconsin Supreme Court reviewed whether Milwaukee was required to provide additional

statutory and constitutional notice before considering duplicate zoning amendments referred to a

different common council committee. The court held that the original properly published notices and

hearing satisfied Wis. Stat. § 62.23(7)(d)2. and due process because the duplicate proposals were

substantively identical and affected the same persons in the same manner. The court reversed the court

of appeals and affirmed dismissal of the plaintiffs’ complaint.
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Review of a published court of appeals decision reversing the circuit
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QUESTIONS PRESENTED

1.

Whether class 2 notices and a hearing on original zoning amendments were sufficient under Wis. Stat. §
62.23(7)(d)2. to permit enactment of substantively identical duplicate amendments referred to a different

municipal committee without additional published notices.

. Whether due process required additional statutory notices because the duplicate amendments had

different file numbers and were considered by a different committee.

. Whether the common council's alleged failure to follow its own committee-assignment procedures

invalidated the zoning amendments.

. Whether the City of Milwaukee was estopped from asserting the plaintiffs' failure to comply with the

statutory notice-of-claim requirement.

HOLDINGS

1.

Wis. Stat. § 62.23(7)(d)2. did not require a second class 2 notice and hearing because the duplicate
zoning amendments were substantively identical to the original amendments and affected the same

people in the same manner.

. The city did not violate constitutional due process by failing to publish additional notices for the

duplicate zoning amendments.

. The alleged failure to follow the common council's internal committee-assignment procedures did not

provide a basis for invalidating the zoning amendments.

. The City of Milwaukee was estopped from asserting that the plaintiffs' failure to comply with Wis. Stat.

8§ 893.80(1)(b) barred the action.

KEY QUOTATIONS

“No substantive difference exists between the original proposed zoning amendments, for which § 62.23(7)
(d)2. notices were given, and the duplicate files containing the proposed zoning amendments that were
adopted.” (242 Wis. 2d at 17-18)

“The generally accepted rule is that a legislature, even a municipal one, should control its own procedures.”
(242 Wis. 2d at 21-22)

“a question of policy for legislative, not judicial, determination.” (242 Wis. 2d at 22)

FACTUAL BACKGROUND

Milwaukee introduced two zoning amendments needed to permit American Stores Properties, Inc. to construct a
Jewell/Osco store. The city published class 2 notices and held a public hearing before the zoning committee, but

the committee twice held the proposals without action. The common council president then introduced duplicate

files, referred them to the steering and rules committee, and the council enacted them after a hearing preceded by



mailed notice but not by another class 2 publication. The duplicate amendments affected the same property and

persons in the same substantive manner as the original proposals.

PROCEDURAL HISTORY

The Milwaukee County Circuit Court dismissed the complaint, finding that the plaintiffs lacked standing and
rejecting their substantive legal challenges. The Wisconsin Court of Appeals reversed, concluding that the city
was required to provide a second set of statutory notices after duplicate zoning amendments were referred to a
different committee. The Wisconsin Supreme Court reversed the court of appeals and affirmed the circuit court's

dismissal.
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