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SUMMARY

The Alabama Supreme Court held that the common-fund doctrine applies when an insured’s attorney
creates a recovery fund that benefits both the insured and a subrogated automobile insurer. In the
absence of contrary policy language, State Farm was required to pay a pro rata share of the insured’s
attorney fees attributable to recovering the $5,000 medical-payments subrogation amount. The court
also held that State Farm’s communications asserting its subrogation rights did not constitute active
participation sufficient to avoid the doctrine.
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STANDARD OF REVIEW De novo review applies to the application of law to undisputed facts,
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of the common-fund doctrine on undisputed facts is reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the common-fund doctrine applies when an insured's attorney obtains a recovery from which a
subrogated automobile insurer is reimbursed for medical-payments coverage.

2. Whether State Farm's communications with Cotton States and Mitchell's attorney constituted active
participation sufficient to defeat application of the common-fund doctrine.

3. Whether the language of State Farm's insurance policy expressly abrogated the common-fund doctrine.

HOLDINGS

1. In the absence of an agreement to the contrary, the common-fund doctrine applies when an insured's
attorney creates a fund that benefits both the insured and the subrogated insurer. The insurer must pay a
pro rata share of the insured's reasonable attorney fees attributable to recovering the insurer's subrogated
interest.

2. An insurer's communications asserting its subrogation rights and stating that it intends to protect its own
interests do not constitute the active participation necessary to defeat the common-fund doctrine when
the insured's attorney alone creates the recovery.

3. The policy language providing for subrogation, reimbursement, and recovery 'to the extent of our
payment' did not expressly abrogate the common-fund doctrine.

KEY QUOTATIONS

“We adopt the requirements as set out by the Court of Civil of Appeals in Capulli, which involved subrogation
for payment of medical expenses and conclude that a common fund arises in the medical-payments-coverage
context where:” (at 708)

“Thus, if the insurer wishes to receive the benefit of the funds recovered by the insured’s attorney, the insurer
must share in the attorney fees of recovering those funds from the tortfeasor or the tortfeasor’s insured.” (at
709)

“We likewise do not consider the actions taken by State Farm to constitute “active participation.” State
Farm’s communication with Cotton States and Mitchell’s attorney do not amount to “active participation.””
(at 710-11)

“Because the policy language cited by State Farm does not expressly abrogate the common-fund doctrine
under that facts of this case, we hold that State Farm must pay a pro rata share of Mitchell’s attorney fees.”
(at 712)

FACTUAL BACKGROUND

Tracy Mitchell was injured in a December 2008 automobile collision caused by Amy Kirk. State Farm,
Mitchell's insurer, paid $5,000 in medical-payments coverage and $7,992.90 in other coverage payments, then



asserted subrogation rights against Kirk's insurer, Cotton States. Mitchell's attorney investigated the collision,
gathered medical records, filed suit, and negotiated a $35,000 settlement with Cotton States; $5,000 of the
settlement was paid into court to resolve the competing claims over State Farm's medical-payment
reimbursement. State Farm sought full reimbursement without contributing to Mitchell's attorney fees.

PROCEDURAL HISTORY

Mitchell sued the driver, State Farm, and fictitiously named defendants after an automobile collision, asserting
personal-injury claims, underinsured-motorist claims, and claims concerning State Farm's subrogation demand
for medical payments. The circuit court granted State Farm partial summary judgment, ruling that the common-
fund doctrine did not apply, and entered a Rule 54(b) final judgment. The Alabama Court of Civil Appeals
reversed, holding that a common fund existed, that the doctrine was not contractually abrogated, and that State
Farm's activities did not constitute active participation. The Alabama Supreme Court affirmed.
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