SUPREME COURT OF ARKANSAS

Gerber Products Co. v. Hewitt

2016 Ark. 222 (2016) - No. CV-15-966 - Decided May 26, 2016

SUMMARY

The Supreme Court of Arkansas affirmed a circuit court ruling that mandatory donning and doffing

activities, related preparation, and certain walking and waiting time constituted compensable work

under the Arkansas Minimum Wage Act. The court held that the Act does not incorporate the Fair

Labor Standards Act's 29 U.S.C. § 203(o) exception for clothing-changing time and that a collective-

bargaining agreement could not waive the statutory compensation requirement.
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Gerber appealed the Sebastian County Circuit Court's order granting
the employees partial summary judgment on liability for unpaid

overtime wages under the Arkansas Minimum Wage Act.

Summary-judgment rulings are reviewed to determine whether the
evidentiary materials leave a material question of fact unanswered,
viewing the evidence in the light most favorable to the nonmoving
party and resolving doubts and inferences against the moving party.

Statutory-interpretation issues are reviewed de novo.
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QUESTIONS PRESENTED

1. Whether mandatory donning and doffing, related preparation activities, and associated walking and

waiting time constitute compensable work under the Arkansas Minimum Wage Act.

2. Whether the Arkansas Minimum Wage Act incorporates the Fair Labor Standards Act's 29 U.S.C. §
203(0) exception permitting exclusion of certain clothes-changing and washing time pursuant to a

collective-bargaining agreement or custom and practice.

3. Whether the collective-bargaining agreement permitted Gerber to exclude the disputed activities from

compensable time under the Arkansas Minimum Wage Act.

HOLDINGS

1. Mandatory donning and doffing activities, including changing clothes and shoes, applying protective
equipment, lint rolling, and washing hands, constitute compensable work under the Arkansas Minimum

Wage Act because they are required by Gerber's procedures and performed for Gerber's benefit.

2. Post-donning walking time to the place of duty and pre-doffing walking time from the time clock to the

place of doffing are compensable when they are associated with the mandatory compensable activities.

3. The Arkansas Minimum Wage Act does not incorporate the FLSA's § 203(0) exception for clothes-

changing and washing time excluded by a collective-bargaining agreement, custom, or practice.

4. A collective-bargaining agreement or custom and practice treating mandatory donning and doffing as
noncompensable does not permit an employer to avoid the AMWA's overtime requirements.
KEY QUOTATIONS

“Thus, Gerber’s mandatory donning and doffing activities clearly constitute “work” as contemplated by the
AMWA.” (2016 Ark. 222, at 10)

“We hold that the donning and doffing activities constitute compensable work under the AMWA, despite the

custom and practice under the collective-bargaining agreement.” (2016 Ark. 222, at 14)

“Further, we decline to engraft the FLSA’s 203(0) exception into the AMWA.” (2016 Ark. 222, at 14)

FACTUAL BACKGROUND

Employees at Gerber's Fort Smith baby-food facility were required to pass through a security turnstile, change
into company uniforms and facility shoes, use a lint roller, don protective equipment, wash their hands, and walk
to their workstations before clocking in. At the end of their shifts, they clocked out before removing the

protective clothing. Gerber did not compensate employees for these activities during the relevant period,



pursuant to a custom and practice reflected in collective-bargaining agreements. The employees alleged that the

uncompensated activities caused them to work more than forty hours per week without overtime pay.

PROCEDURAL HISTORY

The employees filed a class action in Sebastian County Circuit Court alleging that Gerber failed to pay for
mandatory donning, doffing, washing, walking, and waiting activities. The circuit court initially denied both
sides' summary-judgment motions, later granted the employees' motion for partial summary judgment, denied
Gerber's motion, and entered a final judgment awarding $3,001,669.84 in damages plus prejudgment and
postjudgment interest. Gerber had twice removed the case to federal court, but the federal district court
remanded it to state court. The Arkansas Supreme Court affirmed.

DISPOSITION

affirmed
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