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SUMMARY

The Ohio Court of Appeals for the Fifth Appellate District affirmed the denial of Melissa Berry-
Silverman’s motion to hold Andrew Silverman in contempt. The court concluded that she failed to
establish by clear and convincing evidence that he violated orders concerning marital-home repair
expenses, an equalization payment, or transfers of retirement assets. The court also held that the
magistrate’s reference to unclean hands did not alter the failure to prove contempt.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by declining to find appellee in contempt for allegedly
failing to cooperate in maintaining the saleability of the marital residence and equally divide major
necessary repair expenses.

2. Whether the trial court abused its discretion by declining to find appellee in contempt for allegedly
failing to make the $14,213 equalization payment, reduced by the appropriate portion of Heather
Deskins's fees.

3. Whether the trial court abused its discretion by declining to find appellee in contempt for allegedly
failing to complete the ordered retirement-account transfers.

4. Whether the magistrate's reference to the unclean-hands doctrine warranted reversal of the denial of
appellant's contempt motion.

HOLDINGS

1. The trial court did not abuse its discretion in declining to find appellee in contempt because appellant
failed to establish by clear and convincing evidence that the repairs were major and necessary, that
appellee violated the decree, or that appellant paid the claimed repair expenses.

2. The trial court did not abuse its discretion in denying contempt because appellant failed to establish the
amount of Heather Deskins's fees and therefore failed to establish the precise amount of the equalization
payment appellee owed.

3. The trial court did not abuse its discretion in denying contempt because the decree required both parties
to cooperate in dividing their respective retirement accounts, and appellant failed to prove by clear and
convincing evidence that appellee alone failed or refused to complete the transfers.

4. The magistrate's reference to the unclean-hands doctrine did not require reversal because appellant
independently failed to prove appellee's contempt by clear and convincing evidence.

KEY QUOTATIONS

“To find an abuse of discretion, we must find that the trial court's decision was unreasonable, arbitrary, or
unconscionable, and not merely an error of law or judgment.” (¶16)

“The party seeking to enforce a court order must establish, by clear and convincing evidence, the existence of
a court order and the nonmoving party's noncompliance with the terms of that order.” (¶17)

“Once the prima facie case has been established by clear and convincing evidence, the burden shifts to the
non-moving party to either rebut the initial showing of contempt or establish an affirmative defense by a
preponderance of the evidence.” (¶17)

FACTUAL BACKGROUND



The parties divorced after marrying in 2013 and having no children. Their divorce decree required them to
cooperate in selling their marital residence, divide major necessary repair expenses, make an equalization
payment, and cooperate in transferring specified retirement-account interests. Appellant filed for bankruptcy and
appealed the divorce decree, delaying the sale of the residence; appellee continued paying the mortgage, taxes,
and insurance until the property sold in May 2023. Appellant later sought contempt based on alleged failures to
pay repair costs, make the equalization payment, and complete retirement-account transfers, but the trial
evidence did not establish the necessity or payment of the repairs, the precise equalization amount, or appellee's
sole responsibility for the retirement-transfer delay.

PROCEDURAL HISTORY

After the parties' divorce decree divided their marital property, required cooperation in the sale of their marital
residence, and ordered transfers of retirement assets, appellant filed a motion for contempt alleging that appellee
violated those obligations. A magistrate denied the motion, and the trial court overruled appellant's objections
and denied the motion. Appellant appealed, asserting four assignments of error concerning home repairs, the
equalization payment, retirement-account transfers, and the unclean-hands doctrine.
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