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SUMMARY

The New Hampshire Supreme Court reviewed professional-conduct charges against attorney Kendall

W. Lane arising from his disclosure of information concerning a former client's estate and trust

matters. The court applied the version of New Hampshire Rule of Professional Conduct 1.9 in effect in

1996, held that the disciplinary committee proved a violation relating to disclosure of life-insurance

information unless justified under Rule 1.6, and considered whether Lane reasonably believed

disclosure was necessary to prevent financial harm or criminal conduct.
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Attorney-discipline proceeding in which the Supreme Court
Committee on Professional Conduct petitioned for a six-month
suspension. A judicial referee found that the committee failed to prove
misconduct by clear and convincing evidence; the Supreme Court

reviewed the referee's report.

The court defers to the referee's factual findings when supported by
the record and reviews them to determine whether a reasonable person
could reach the same conclusion. The court reviews de novo whether
the referee committed an error of law and retains ultimate authority to
determine whether the facts establish a professional-conduct violation

and the appropriate sanction.
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QUESTIONS PRESENTED

1.

Whether Lane violated former New Hampshire Professional Rule of Conduct 1.9(b) by giving an

attorney a copy of an estate accounting.

. Whether Lane violated Rule 8.4(c) by stating to John Hancock that his firm represented Robert Bennett's

estate.

. Whether Lane violated former Rule 1.9(b) by disclosing evidence of the John Hancock life-insurance

policy and proceeds to an attorney adverse to his former client.

. Whether the disclosure of the life-insurance evidence was permitted under Rule 1.6(b), and which party

bore the burden and level of proof on that exception.

. Whether Rule 3.3(a)(3) or RSA 311:6 independently authorized Lane's disclosure.

HOLDINGS

1.

The committee failed to prove by clear and convincing evidence that Lane used information relating to

the former representation to the disadvantage of Dick Bennett or the estate.

. The committee failed to prove by clear and convincing evidence that Lane intentionally made a false or

misleading representation in violation of Rule 8.4(c).

. Lane used information relating to his former representation of Dick Bennett to Dick Bennett's

disadvantage, thereby establishing a Rule 1.9(b) violation unless the disclosure was authorized by Rule
1.6.

. The attorney asserting a Rule 1.6 exception to former Rule 1.9(b) bears the burden of proving the

exception by a preponderance of the evidence.

. Lane proved by a preponderance of the evidence that Rule 1.6(b) permitted the disclosure because he

reasonably believed it necessary to prevent future criminal activity likely to cause substantial injury to

Jane Bennett's financial interests or property.

. Rule 3.3(a)(3) did not apply because it was not an exception included in the version of Rule 1.9

applicable in 1996, and the court did not reach whether RSA 311:6 authorized the conduct because Rule
1.6(b) already justified the disclosure.

KEY QUOTATIONS

“In professional conduct matters, we defer to the referee’s factual findings if supported by the record, but

retain the ultimate authority to determine whether, on the facts found, a violation of the rules governing

attorney conduct has occurred and, if so, the appropriate sanction.” (15)



“Accordingly, we hold that Lane was required to prove by a preponderance of the evidence the applicability
of Rule 1.6 as an exception to Rule 1.9(b).” (22)

“In light of the above facts, we conclude that Lane proved by a preponderance of the evidence the

applicability of Rule 1.6(b) as an exception to Rule 1.9.” (23)

FACTUAL BACKGROUND

Lane's firm represented the estate of Robert Bennett, whose estate was closed after a final accounting showed a
net balance of zero. Years later, Lane learned that Robert Bennett had received accident and life-insurance
proceeds that had not been disclosed in estate or trust accountings, including a $100,000 John Hancock payment
deposited into a joint account of Jane Bennett and her son, Dick Bennett. Lane provided evidence of the life-
insurance policy and deposit to an attorney representing Dick Bennett's sisters, who were involved in a dispute

concerning Dick's administration of his mother's trust.

PROCEDURAL HISTORY

The committee filed a petition alleging violations of New Hampshire Professional Rules of Conduct 1.9 and
8.4(c). The matter was referred to a judicial referee, who found that the committee had not proved any violation
by clear and convincing evidence. The Supreme Court reviewed the referee's factual findings and legal
conclusions, rejected some of the committee's arguments, held that one disclosure violated former Rule 1.9(b)

but was justified under Rule 1.6(b), and denied the petition.
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