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SUMMARY

The Arizona Supreme Court held that statements made in connection with a deferred prosecution

agreement are not protected by Arizona Rule of Evidence 410(a)(4), which concerns statements made

during plea discussions. The court also held that Rule 410 protections may extend to authorized

prosecutorial agents and that Gill knowingly waived any applicable protections. The court vacated the

Court of Appeals’ opinion and affirmed Gill’s conviction and sentence.
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Gill was convicted after a bench trial and appealed the denial of his
motion to suppress statements made in connection with a deferred
prosecution and drug-diversion program. The Arizona Court of
Appeals rejected his Arizona Rule of Evidence 410 arguments. The
Arizona Supreme Court granted review, vacated the court of appeals'

opinion, and affirmed the trial court's judgment.
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interpretation of the Arizona Rules of Evidence is reviewed de novo.
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QUESTIONS PRESENTED

1. Whether statements made in connection with a deferred prosecution agreement are statements made

during plea discussions protected from admission by Arizona Rule of Evidence 410(a)(4).

2. Whether Rule 410 extends to statements made to a private diversion-program representative acting as an

agent of the prosecutor.

3. Whether Gill knowingly waived Rule 410 protections even though his waiver agreement did not

specifically reference Rule 410.

HOLDINGS

1. Arizona Rule of Evidence 410(a)(4) does not apply to discussions about deferred prosecution when the
defendant and prosecutor are negotiating participation in a pretrial diversion program rather than a guilty

or no-contest plea.

2. Rule 410 may protect statements made to agents authorized by a prosecutor to negotiate pleas, but the

TASC representative was not the prosecutor's agent for plea-negotiation purposes in this case.

3. A knowing waiver of Rule 410 does not require the waiver agreement to specifically reference Rule 410;
the defendant must understand the nature of the right being abandoned and the consequences of

abandoning it.

KEY QUOTATIONS

“We hold that this evidentiary rule does not apply to discussions about deferred prosecution and that a

knowing waiver of its provisions does not require specifically referencing the rule.” (242 Ariz. at 1,9 1)

“A plea discussion entails the prosecutor and defendant negotiating whether the defendant will plead guilty
or no contest to a criminal offense in exchange for some concession by the prosecutor on any aspect of the
disposition of the case.” (242 Ariz. at 5, § 12)

“A deferred prosecution discussion, on the other hand, involves a defendant and prosecutor negotiating
whether the defendant will participate in “a special supervision program” in which the state “divert[s] or
defer[s], before a guilty plea or a trial, the prosecution of a person who is accused of committing a
crime[.]”” (242 Ariz. at 5,9 13)

“A waiver agreement need not specifically reference the evidentiary rule being waived.” (242 Ariz. at 7, § 21)

FACTUAL BACKGROUND

A private security guard found Dustin Gill in a restroom with several grams of marijuana, and the State charged
him with possession or use of marijuana. At a settlement conference, Gill chose participation in the TASC drug-
treatment program in exchange for deferred prosecution rather than proceeding to trial, and he was expressly

told that he would not have to plead guilty. Gill then completed a TASC statement-of-facts form admitting that



the marijuana was found in his possession and acknowledging that the statement could be used against him if he
failed the program. After Gill failed to attend seminars and tested positive for alcohol and marijuana, the State

resumed prosecution and used the statement against him.

PROCEDURAL HISTORY

After Gill failed to complete the TASC diversion program, the State resumed prosecution. The superior court
denied Gill's motion to suppress, found him guilty after a bench trial, suspended his sentence, and placed him on
one year of unsupervised probation. The court of appeals affirmed, and the Arizona Supreme Court granted
review to decide whether Rule 410(a)(4) applied to statements made during deferred prosecution discussions and
whether Gill knowingly waived the rule's protections.

DISPOSITION

vacated
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