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SUMMARY

The Appellate Division, Second Department, reversed an order denying the defendants' motion for
summary judgment because the motion papers lacked a word count certification. The court held that
the omission should have been overlooked because no substantial right was prejudiced and remitted
the matter for a determination on the merits.
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PROCEDURAL POSTURE Defendants and third-party plaintiffs appealed from an order denying
their motion for summary judgment because they failed to include a
word count certification with their motion papers.

STANDARD OF REVIEW The Appellate Division reviewed the denial of the summary-judgment
motion for error of law and abuse of discretion concerning the failure
to submit a word count certification.
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QUESTIONS PRESENTED

1. Whether the Supreme Court should have denied the appellants' summary-judgment motion solely
because the motion papers lacked a word count certification.

2. Whether the matter should be remitted for the Supreme Court to determine the merits of the summary-
judgment motion after the procedural defect is overlooked.

HOLDINGS

1. A court should overlook the appellants' failure to submit a word count certification with their summary-
judgment motion where no substantial right of any party was prejudiced.

2. Because the Supreme Court did not consider the merits, the matter must be remitted to the Supreme
Court, Kings County, for a new determination on the merits.

KEY QUOTATIONS

“The Supreme Court should have overlooked the appellants' failure to submit a word count certification with
their motion for summary judgment, as no substantial right of any party was prejudiced” (*2)

“In light of our determination, we need not consider the remaining contentions addressing the merits of the
motion, and take no position regarding the ultimate disposition of the motion.” (*2)

FACTUAL BACKGROUND

Hodges allegedly sustained personal injuries at a construction site owned by 37-11 30th Street, LLC, 37-11 30th
Street Holdings, LLC, and Slate Property Group, LLC. SD Builders and Construction, LLC and the other
appellants served as general contractor, while PPEE Construction, Inc. was Hodges's employer. The appellants
sought summary judgment on the amended complaint and on third-party contractual defense, indemnification,
breach-of-contract, and insurance-procurement claims.

PROCEDURAL HISTORY

Pierre Hodges commenced a personal-injury action arising from an accident at a construction site. The
appellants, who served as general contractor, brought a third-party action against Hodges's employer, PPEE
Construction, Inc., and moved for summary judgment dismissing the amended complaint and on third-party
claims for contractual defense and indemnification, breach of contract, and failure to procure insurance. The
Supreme Court, Kings County, denied the motion solely for failure to include a word count certification, and the
Appellate Division reversed and remitted for a new determination on the merits.
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REMAND INSTRUCTIONS

The matter is remitted to the Supreme Court, Kings County, for a new determination on the merits of the
appellants' motion for summary judgment dismissing the amended complaint and on their third-party causes of
action for contractual defense and indemnification, breach of contract, and failure to procure insurance.
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