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SUMMARY

The United States District Court for the Eastern District of North Carolina denies the defendant’s
motion to certify for interlocutory appeal an order granting conditional certification of an FLSA
collective action. The court concludes that the proposed appeal would not involve a controlling
question of law because the litigation would continue regardless of how the Fourth Circuit resolved
the issue.
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DISPOSITION other

PROCEDURAL POSTURE Defendant moved under 28 U.S.C. § 1292(b) to certify for
interlocutory appeal the portion of the court's prior order granting
plaintiff's motion for conditional certification under the Fair Labor
Standards Act.

STANDARD OF REVIEW Interlocutory appeal certification under 28 U.S.C. § 1292(b) is strictly
construed and rests within the district court's discretion, even when the
statutory requirements are satisfied.

PRECEDENTIAL VALUE Unpublished district court order; generally nonprecedential.

TOPICS

interlocutory appeal appellate procedure civil procedure flsa

PRACTICE AREAS



civil procedure appellate procedure employment law Fair Labor Standards Act

QUESTIONS PRESENTED

1. Whether the court's order applying a two-step conditional-certification approach under the FLSA
involved a controlling question of law warranting interlocutory appeal under 28 U.S.C. § 1292(b).

2. Whether immediate appellate review would materially advance the ultimate termination of the litigation.

HOLDINGS

1. Certification was denied because the proposed question concerning the FLSA certification procedure
was not a controlling question of law: regardless of how the question were resolved, the litigation would
continue.

2. The defendant failed to establish exceptional circumstances warranting departure from the general
policy against piecemeal appeals.

KEY QUOTATIONS

“Courts may certify interlocutory orders for appeal when they “involve[] a controlling question of law as to
which there is substantial ground for difference of opinion and... an immediate appeal from the order may
materially advance the ultimate termination of the litigation[.]””

“A controlling question of law is “a narrow question of pure law whose resolution will be completely
dispositive of the litigation, either as a legal or practical matter, whichever way it goes.””

“A controlling issue of law must dispose of the litigation no matter how it is resolved, and ‘a question of law
would not be controlling if the litigation would necessarily continue regardless of how that question were
decided.’”

FACTUAL BACKGROUND

The action is an FLSA collective action brought by Jeanne Lyliane Gbete on behalf of herself and others
similarly situated against Sampson Bladen Oil Company, Inc. The court had entered an order granting
conditional certification under the FLSA and permitting the action to proceed under a two-step certification
approach. Defendant argued that the court should certify for immediate appeal the legal question whether a one-
step or two-step certification procedure should apply.

PROCEDURAL HISTORY

The court had previously granted plaintiff's motion for conditional certification under the FLSA using a two-step
approach. Defendant sought immediate appellate review of the court's use of that approach. After briefing, the
district court denied certification because the proposed appellate issue would not be dispositive of the litigation
or even of the FLSA portion of the case.
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