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SUMMARY

The Texas Court of Civil Appeals considered whether an amended petition naming HNG Oil Company
related back to the filing of an earlier suit mistakenly brought against Houston Natural Gas Company.
Because HNG Oil Company was a distinct corporation and was not served or otherwise placed on
notice before the two-year limitations period expired, the court held that limitations was not tolled and
affirmed summary judgment for HNG Oil Company.
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PROCEDURAL POSTURE Plaintiff appealed from a summary judgment entered for Houston
Natural Gas Corporation and HNG Oil Company on limitations
grounds. Barnett appealed only as to HNG Oil Company.

STANDARD OF REVIEW Because Barnett filed no response to the summary-judgment motion,
he could challenge on appeal only the legal sufficiency of the grounds
expressly raised by the movant, but he could still argue that the
movant's proof was legally insufficient to establish the asserted
grounds as a matter of law.
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QUESTIONS PRESENTED

1. Whether the two-year limitations period applied to Barnett's claim against HNG Oil Company.

2. Whether a fact issue existed concerning application of the two-year statute of limitations.

3. Whether Barnett could challenge the summary judgment on appeal despite filing no response to the
motion.

HOLDINGS

1. Filing suit against Houston Natural Gas Corporation did not interrupt limitations as to HNG Oil
Company, a distinct corporation that owned and operated the well and was not served with the original
petition.

2. A nonmovant who filed no response may challenge the legal sufficiency of the movant's expressly raised
grounds and may argue that the movant's proof failed to establish those grounds as a matter of law.

KEY QUOTATIONS

“The critical issue is whether the party claimed to be responsible was in fact put on notice as to the claim
being made against it in the pending suit.” (617 S.W.2d at 306-07)

“The test seems to be whether or not the right person was sued and whether or not he was put on notice that
he, and not some other person, had been sued.” (617 S.W.2d at 307)

FACTUAL BACKGROUND

Kenneth Barnett was injured on February 24, 1976, while working for Devonian Well Service, Inc., at a well in
Winkler County. He filed suit against Houston Natural Gas Company on February 21, 1978, but the corporation
named in the suit, Houston Natural Gas Corporation, had never owned or operated the well. HNG Oil Company,
the entity that owned and operated the well, was not joined until February 20, 1979, more than two years after
the accident, and was not served before limitations expired.

PROCEDURAL HISTORY

Barnett sued Houston Natural Gas Company three days before expiration of the two-year limitations period for
injuries sustained in a workplace accident. The correct corporate defendant, HNG Oil Company, was added by
amended petition approximately three years after the accident and asserted limitations. The trial court granted
summary judgment for both defendants, and the court of appeals affirmed as to HNG Oil Company.

DISPOSITION

affirmed
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