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SUMMARY

The West Virginia Supreme Court of Appeals considered whether an injured worker may receive

temporary total disability workers’ compensation benefits while also receiving Social Security

disability benefits for the same compensable injury. The court held that receipt of Social Security

disability benefits does not categorically bar temporary total disability benefits, but claimants must

independently establish eligibility based on a progression or aggravation of the compensable injury or

other qualifying medical evidence. The court reversed the Board of Review’s decision in Bevins’s case

and remanded Greathouse’s case for further factual development.
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Two consolidated appeals from orders of the West Virginia Workers
Compensation Board of Review denying reopening applications and
temporary total disability benefits because the claimants were

receiving Social Security disability benefits.

Under W. Va. Code § 23-5-15(b) and (d), the Court gives deference to
the Board of Review’s findings, reasoning, and conclusions and may
reverse a Board decision reversing a prior ruling only when it clearly
violates constitutional or statutory provisions, results from erroneous
conclusions of law, or is clearly wrong based on the evidentiary
record. The Court may not conduct a de novo reweighing of the

evidence.
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QUESTIONS PRESENTED

1. Whether receipt of Social Security disability benefits for the same compensable injury bars a claimant

from simultaneously receiving temporary total disability workers’ compensation benefits.

2. Whether a claimant seeking additional temporary total disability benefits after reopening must
independently establish a progression or aggravation of the compensable injury or other medical

evidence supporting eligibility.

3. Whether federal Social Security offset provisions prevent an impermissible double recovery when a

claimant receives both Social Security disability and workers’ compensation benefits.

HOLDINGS

1. A claimant may simultaneously receive temporary total disability workers’ compensation benefits and
Social Security disability benefits for the same compensable injury. Receipt of Social Security disability

benefits alone does not bar temporary total disability benefits.

2. Although Social Security disability benefits do not bar temporary total disability benefits, a claimant
seeking additional benefits after reopening must independently demonstrate a progression or aggravation

of the compensable injury or other medical evidence establishing eligibility.

3. When a claimant receives temporary total disability workers’ compensation benefits and Social Security
disability benefits for the same compensable injury, the federal offset provisions in 42 U.S.C. § 424a

operate to prevent an impermissible double recovery.

KEY QUOTATIONS

“Accordingly, we hold that a claimant simultaneously may receive temporary total disability workers’
compensation benefits while also receiving Social Security disability benefits for the same compensable
injury.” (227 W. Va. at 328)

“Therefore, we hold that when a claimant simultaneously receives temporary total disability workers’
compensation benefits while also receiving Social Security disability benefits for the same compensable
injury, the federal offset provisions set forth in 42 U.S.C. § 424a (1994) (2006 ed.) operate to preclude the
claimant from receiving an impermissible double recovery of benefits.” (227 W. Va. at 330)



FACTUAL BACKGROUND

Charles Bevins suffered a compensable back and ankle injury while working as a coal miner and later underwent
surgery related to the injury on November 27, 2007. He received Social Security disability benefits and sought
temporary total disability benefits during his postoperative recovery. Marty Greathouse suffered compensable
arm, neck, and shoulder injuries while working as a security guard, later alleged an aggravation or progression of
those injuries, and sought additional temporary total disability benefits while receiving Social Security disability
benefits. The Board denied both claims on the theory that Social Security disability benefits meant the claimants

had no wages to replace.

PROCEDURAL HISTORY

The Claims Manager denied both claimants’ applications to reopen their workers’ compensation claims for
additional temporary total disability benefits. The Office of Judges reversed and awarded benefits, but the Board
of Review reversed the Office of Judges in both cases. The Supreme Court of Appeals consolidated the appeals,
reversed both Board orders, directed an award of benefits for Bevins, and remanded Greathouse’s claim for

further factual development.
DISPOSITION
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REMAND INSTRUCTIONS

In Case No. 35548, enter an order awarding Bevins temporary total disability benefits connected with his
November 27, 2007 surgery, subject to the statutory maximum. In Case No. 35219, conduct further factual
development to determine whether Greathouse sustained a progression or aggravation of his compensable injury

sufficient to warrant temporary total disability benefits.
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