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SUMMARY

The Nebraska Supreme Court reviewed challenges to searches of a cell phone recovered near the
scene of an alleged unlawful intrusion and to the admission of evidence concerning later sexual-assault
offenses. The court addressed probable cause, warrant particularity, the plain view and independent
source doctrines, and the good-faith exception to the exclusionary rule. It also considered whether
probation for a Class II felony was excessively lenient and affirmed the district court’s judgment.
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QUESTIONS PRESENTED

1. Whether the initial cell-phone search warrant was supported by probable cause to search for photographs
and videos of the alleged unlawful intrusion.

2. Whether the initial warrant satisfied the Fourth Amendment particularity and breadth requirements
despite authorizing examination of broad categories of cell-phone data and lacking an express temporal
limitation.

3. Whether investigators' viewing of videos depicting a different crime was within the scope of the initial
warrant and permissible under the plain-view doctrine.

4. Whether evidence supporting the second warrant was unlawfully derived from the initial search or was
admissible under an exclusionary-rule exception, including independent source.

5. Whether the sentences imposed, particularly probation for the Class II felony, were excessively lenient
and constituted an abuse of discretion.

HOLDINGS

1. The initial warrant was supported by probable cause to search the cell phone for photographs and videos
relating to the September 25, 2018, unlawful-intrusion incident.

2. The initial warrant satisfied the Fourth Amendment particularity requirement because it identified the
specific offense, the categories of phone data to be examined, and, when read with the incorporated
affidavit, the relevant date and time period.

3. Investigators lawfully viewed the videos depicting the sexual assault during execution of the initial
warrant because viewing the videos was reasonably necessary to determine whether they contained
evidence of unlawful intrusion, and the discovered evidence was within the warrant's authorized scope.

4. The district court properly denied the second motion to suppress because the evidence supporting the
second warrant was lawfully observed during the initial search and therefore was not the product of an
unlawful search requiring exclusion.

5. The sentences were not excessively lenient because they were within statutory limits and the district
court did not abuse its discretion, particularly when the sentences were considered collectively.

KEY QUOTATIONS

“We have declared that a warrant for the search of the contents of a cell phone must be sufficiently limited in
scope to allow a search of only that content that is related to the probable cause that justifies the search.”
(723)

“The most important constraint in preventing unconstitutional exploratory rummaging is that the warrant
limit the search to evidence of a specific crime, ordinarily within a specific time period, rather than allowing
a fishing expedition for all criminal activity.” (727-728)



“The ultimate touchstone of the Fourth Amendment is reasonableness.” (734)

“The standard is not what sentence we would have imposed.” (744)

FACTUAL BACKGROUND

Police recovered a cell phone along the flight path of a person observed looking through the bathroom window
of an apartment where a woman was preparing to shower. A warrant authorized a search of the phone for
evidence of unlawful intrusion, including photographs and videos. During that search, investigators viewed
videos depicting a woman apparently unconscious and being sexually assaulted, identified the woman and the
location as Hall County, and obtained a later warrant for evidence of first-degree sexual assault. McGovern was
convicted of sexual-assault and recording-related offenses and received concurrent one-year prison terms for two
offenses and 60 months of probation, including 90 days in jail, for the Class II felony.

PROCEDURAL HISTORY

After a cell phone found near the scene of an unlawful-intrusion investigation was searched pursuant to a
warrant, investigators discovered videos depicting a possible sexual assault and obtained a later warrant
concerning that offense. McGovern was charged in Hall County, convicted after a bench trial, and sentenced to
imprisonment on two offenses and probation on a Class II felony. The district court initially granted one
suppression motion, later denied a second motion to suppress, admitted the evidence at trial, and imposed the
challenged sentences. Both parties appealed.

DISPOSITION

affirmed
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