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SUMMARY

The Second Circuit held that it lacked jurisdiction to review discretionary denials of a section 212(h)

waiver of inadmissibility and an adjustment of status under section 245 of the Immigration and

Nationality Act. The court further held that the REAL ID Act did not restore jurisdiction because the

petitioner raised no colorable constitutional claim or question of law. The petition for review was

dismissed.
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Petition for review of a Board of Immigration Appeals decision
affirming an immigration judge's denial of a section 212(h) waiver of

inadmissibility and adjustment of status.

Where the BIA adopts or affirms the 1J's decision and supplements it,
the court reviews the 1J's decision as supplemented by the BIA. The
court first determines whether it has jurisdiction to review the

challenged agency action.
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QUESTIONS PRESENTED

1. Whether the Second Circuit had jurisdiction to review the discretionary denial of a waiver of
inadmissibility under INA section 212(h).

2. Whether the Second Circuit had jurisdiction to review the discretionary denial of adjustment of status
under INA section 245.

3. Whether section 106 of the REAL ID Act, codified at 8 U.S.C. § 1252(a)(2)(D), restored jurisdiction
because Bugayong characterized the agency's actions as factual, legal, arbitrary, or due-process errors.

4. Whether a finding of extreme hardship under INA section 212(h) compelled the Attorney General or 1J

to grant the waiver.

HOLDINGS

1. 8 U.S.C. § 1252(a)(2)(B)(i) bars judicial review of the 1J's discretionary denial of a waiver of
inadmissibility under INA section 212(h).

2.8 U.S.C. § 1252(a)(2)(B)(i) bars judicial review of the 1J's discretionary denial of adjustment of status
under INA section 245.

3. In the circumstances presented, 8 U.S.C. § 1252(a)(2)(D) did not restore jurisdiction because Bugayong
challenged discretionary and factual determinations and raised no colorable constitutional claim or

question of law.

4. A finding of extreme hardship establishes only eligibility for section 212(h) relief and does not compel

the grant of a waiver; the ultimate decision remains discretionary.

KEY QUOTATIONS

“we lack jurisdiction under 8 U.S.C. § 1252(a)(2)(B)(i) to review the 1J's discretionary denial of petitioner's
request for a waiver of inadmissibility under INA section 212(h), 8 U.S.C. § 1182(h), and for an adjustment of
status under INA section 245, 8 U.S.C. § 1255” (Y 22)

“Section 106 of the REAL ID Act of 2005, 8 U.S.C. § 1252(a)(2)(D), does not override the jurisdiction-
denying provision of 8 U.S.C. § 1252(a)(2)(B)(i) because petitioner challenges a discretionary determination
of the 1J and does not raise any colorable "constitutional claims or questions of law" within the meaning of 8
U.S.C. § 1252(a)(2)(D).” (1 23)

FACTUAL BACKGROUND

Bugayong, a Philippine citizen who entered the United States on an H-1B visa, was convicted in New York of
first-degree sexual abuse involving two hospital patients and sentenced to probation. The INS charged him with
removability for overstaying his visa and committing a crime involving moral turpitude. He sought a section
212(h) waiver and adjustment of status, relying in part on hardship to his wife and daughters, but the 1J denied

relief as a matter of discretion after finding his testimony about the assaults and his remorse not credible.
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The immigration judge denied Bugayong's applications for a waiver of inadmissibility under INA section 212(h)
and adjustment of status under INA section 245, despite finding extreme hardship to qualifying relatives. The
BIA affirmed, concluding that the severity of Bugayong's conviction provided no basis to overturn the 1J's
discretionary decision. Bugayong petitioned the Second Circuit for review, asserting factual, legal, and due-

process-related errors.
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