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SUMMARY

The Nebraska Supreme Court reviewed the State's petition for further review after the Court of
Appeals reversed Frederick E. McSwine's convictions based on alleged prosecutorial misconduct
during closing argument. The court held that the prosecutor's references to the lack of corroborating
evidence were not misleading or unduly influential because the jury had been instructed to consider
only evidence admitted at trial. The court reversed the Court of Appeals' judgment and remanded the
cause for further proceedings.
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PROCEDURAL POSTURE The State petitioned for further review of a Nebraska Court of Appeals
decision that reversed McSwine's convictions and remanded for a new
trial based on plain prosecutorial misconduct in closing argument.

STANDARD OF REVIEW The denial of a motion for new trial based on prosecutorial misconduct
is reviewed for abuse of discretion. Plain error may be found when an
unasserted error is plainly evident from the record, prejudicially
affects a substantial right, and, if uncorrected, would damage the
integrity, reputation, and fairness of the judicial process. Ineffective
assistance claims are governed by Strickland's deficient-performance
and prejudice requirements.
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QUESTIONS PRESENTED

1. Whether the prosecutor's statements during closing argument that no evidence supported McSwine's
account of the unrelated trespassing incident constituted prosecutorial misconduct.

2. Whether the prosecutor's statements, even if improper, were prejudicial or constituted plain error
requiring reversal.

3. Whether trial counsel was ineffective for failing to object to the prosecutor's statements.

4. Whether the district court abused its discretion by denying McSwine's motion for new trial.

HOLDINGS

1. The prosecutor's statements that McSwine's trespassing account was unsupported by evidence were not
misleading or unduly influential in the context of the trial because no evidence concerning the trespass
had been admitted and the jury was repeatedly instructed to consider only admitted trial evidence.

2. Even assuming the statements were prosecutorial misconduct, they were not sufficiently prejudicial to
violate due process and did not constitute plain error.

3. Trial counsel was not ineffective for failing to object because the prosecutor's statements were not
misconduct and McSwine was not prejudiced.

4. The Nebraska Court of Appeals erred in reversing McSwine's convictions and remanding for a new trial.

KEY QUOTATIONS

“Prosecutorial misconduct prejudices a defendant’s right to a fair trial when the misconduct so infects the
trial that the resulting conviction violates due process.” (575)

“Plain error should be resorted to only in those rare instances where it is warranted; to conclude otherwise
would swallow the general rule.” (583)

“It is as much [a prosecutor’s] duty to refrain from improper methods calculated to produce a wrongful
conviction as it is to use every legitimate means to bring about a just one.” (584)

FACTUAL BACKGROUND

McSwine was accused of abducting C.S. at knifepoint, driving her around rural Lancaster County, and sexually
assaulting her. C.S. testified that McSwine forced her from her apartment and later allowed her to leave his
vehicle; a friend testified that McSwine admitted abducting and sexually assaulting C.S., and medical evidence
showed a vaginal laceration. McSwine admitted sexual contact but claimed it was consensual and testified that
incriminating text messages referred instead to an unrelated trespassing incident earlier that day. During closing



argument, the prosecutor stated that McSwine's account of the trespass was unsupported by any evidence beyond
his own word, although police reports concerning the incident had been provided to the defense but were not
admitted at trial.

PROCEDURAL HISTORY

McSwine was convicted in the Lancaster County District Court of terroristic threats, kidnapping, first degree
sexual assault, and use of a deadly weapon to commit a felony, and received an aggregate sentence of 57 to 85
years' imprisonment. The Court of Appeals reversed and remanded for a new trial, concluding that the
prosecutor's closing argument constituted plain error and that trial counsel was ineffective for failing to object.
The Nebraska Supreme Court granted further review, reversed the Court of Appeals, and remanded for
consideration of McSwine's remaining assignments of error.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The cause was remanded to the Nebraska Court of Appeals for consideration of McSwine's remaining
assignments of error.
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