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SUMMARY

The Court of Appeals of Virginia reviews the dismissal of David Wayne Hopkins’s claims against his
supervisor, Dan Ryan, for tortious interference with business expectancy and defamation. The court
holds that Hopkins sufficiently pleaded a reasonable expectation of future commissions, improper
interference, Ryan’s conduct outside the scope of his employment, and Ryan’s knowledge of the
expectancy. It also concludes that the alleged false invoice could constitute a defamatory

communication and reverses and remands for further proceedings.
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PROCEDURAL POSTURE Hopkins appealed the Circuit Court of the City of Roanoke's final

order sustaining Ryan's demurrer and dismissing with prejudice
Hopkins's amended-complaint claims for tortious interference with

business expectancy and defamation.

STANDARD OF REVIEW De novo review of whether the amended complaint stated viable
claims; on demurrer, the court accepts properly pleaded facts and
reasonable inferences as true and views them in the light most

favorable to the plaintiff.

PRECEDENTIAL VALUE Published and precedential opinion of the Court of Appeals of
Virginia.
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QUESTIONS PRESENTED

1.
2.

Whether Hopkins adequately pleaded a reasonable business expectancy of future commissions.

Whether Hopkins adequately pleaded that Ryan used improper methods to interfere with that

expectancy.

. Whether an employee-agent may be liable for tortious interference with the principal's contract or

business expectancy when the agent allegedly acted outside the scope of employment for personal gain.

. Whether Hopkins adequately pleaded Ryan's knowledge of the commissions expectancy.
. Whether the alleged false invoice and related conduct constituted a defamatory communication.
. Whether the photograph of the false invoice satisfied Virginia's exact-words pleading requirement.

. Whether the amended complaint adequately alleged that the false invoice was of and concerning

Hopkins and carried sufficient defamatory sting.

HOLDINGS

1.

A plaintiff asserting tortious interference with a business expectancy need plead a reasonable certainty or
probability of future economic benefit, not commissions already earned and payable. Hopkins
adequately pleaded that requirement through allegations concerning his established relationship with

Company C, prior commissions, and the committed apartment-development project.

. Hopkins adequately pleaded improper methods by alleging that Ryan used a deceptive false-invoice

scheme, sabotaged Company C's shipment, damaged Hopkins's reputation, and sought to appropriate
Hopkins's future commissions for himself.

. A principal's agent may be liable for tortiously interfering with the principal's contract or business

expectancy when the agent acts outside the scope of employment. Hopkins adequately pleaded that Ryan
acted outside the scope of his agency by pursuing a personal scheme to damage Hopkins and enrich
himself at CED's expense.

. Hopkins adequately pleaded that Ryan knew of the commissions expectancy because the complaint

alleged that Ryan was Hopkins's manager and direct supervisor, knew Hopkins's sales role and
compensation structure, and specifically acted to appropriate Hopkins's commissions.

. A defamatory communication is not limited to written or printed words and may include a physical

document or other expressive form that communicates a defamatory idea. Hopkins adequately pleaded
that Ryan created and distributed a false invoice intended to be understood as Hopkins's work and to
imply that Hopkins was incompetent or responsible for defective goods.

. The photograph of the false invoice attached to and incorporated in the amended complaint satisfied

Virginia's requirement that a defamation plaintiff plead the exact words alleged to be defamatory.

. The amended complaint adequately alleged that Company C understood the false invoice to refer to

Hopkins and that the invoice carried sufficient defamatory sting because it plausibly damaged his



reputation and fitness as a sales representative.

KEY QUOTATIONS
“As the amended complaint alleged sufficient facts to support both claims, we reverse.” (4)
“Improper methods include but are not limited to methods that are independently tortious:” (5)

“But the reverse is also true: an agent can be liable for tortiously interfering with his principal’s contract if

he was acting “outside the scope of his employment.”” (10)

“So the English concept that libel could include drawings and other expressive content became part of our

defamation law as well.” (14-15)

“A salesman’s reputation is plausibly damaged by a public communication that he promised a customer new

goods and instead delivered used and defective goods.” (20)

“We reverse the judgment and remand the case for further proceedings consistent with this opinion.” (21)

FACTUAL BACKGROUND

Hopkins worked as a commission-based sales representative for Consolidated Electrical Distributors, Inc. and
cultivated a significant customer relationship with Company C, including a prospective $1.8 million apartment-
development project. Hopkins alleged that his supervisor, Ryan, developed animus toward him, transferred
valuable accounts to himself, caused defective products to be shipped to Company C, and created and distributed
a false invoice designed to make it appear that Hopkins was responsible. Company C stopped dealing with

Hopkins, causing him to lose anticipated commissions and ultimately resign.

PROCEDURAL HISTORY

Hopkins alleged that his supervisor, Dan Ryan, diverted customer accounts and commissions and used a false
invoice to damage Hopkins's professional reputation. The trial court sustained a demurrer, concluding that
Hopkins had not adequately pleaded a protected expectancy, improper methods, Ryan's status as an outsider to
the expectancy, Ryan's knowledge, or the elements of defamation. The Court of Appeals of Virginia reversed and

remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings consistent with the opinion, including adjudication of Hopkins's tortious-
interference and defamation claims. The trial court may address on a fuller record whether the alleged conduct

constitutes defamation per se.
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