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SUMMARY

The Supreme Court of Oregon reviews evidentiary rulings in Terry Dean Davis's murder and

manslaughter prosecution arising from the death of his 15-month-old daughter. The court considers the

admissibility and relevance of evidence concerning the child's prior injuries and a witness's

observations and statements about the child's condition before death, as well as harmless error. The

excerpt states that the court affirmed in part and reversed in part the Court of Appeals.
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The State petitioned for review of the Court of Appeals' reversal of a
criminal judgment based on the exclusion of evidentiary testimony.
Davis conditionally challenged other evidentiary rulings that the Court

of Appeals had affirmed.

The Supreme Court reviewed relevance-based evidentiary rulings for
errors of law. It applied a harmless-error inquiry asking whether there
was little likelihood that the particular error affected the verdict,

considering the nature and context of the error without independently

weighing the evidence of guilt.
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QUESTIONS PRESENTED

1.

Whether the nurse's statement that the victim reminded her of the nurse's brain-injured daughter was
relevant and admissible when offered to show the mother's knowledge or the truth of an earlier brain

injury.

. Whether the nurse's opinion that the victim resembled her daughter when suffering from brain pressure

or dehydration was admissible lay opinion under OEC 701.

. Whether evidence of the victim's prior physical abuse and injuries was relevant and admissible to

explain the bases of defense experts' opinions that the fatal injuries occurred before June 29.

. Whether the exclusion of the lay opinion and prior-injury evidence was harmless under Oregon's

constitutional and statutory harmless-error standards.

HOLDINGS

1.

The trial court did not err in excluding the nurse's statement that she told the victim's mother that the
victim reminded her of the nurse's daughter. Even assuming the mother understood the statement as
suggesting a possible brain injury, her belief or fear did not make it more probable that the victim
actually had suffered the fatal injury on June 25 rather than on June 29 or 30.

. The trial court erred by excluding the nurse's lay opinion that the victim looked like the nurse's daughter

when the daughter was suffering from pressure on the brain or dehydration. The opinion was rationally
based on the nurse's personal perceptions and experience and was helpful to the jury under OEC 701;

certainty was not required.

. The trial court erred by excluding evidence of the victim's prior physical abuse and injuries when the

evidence was offered to explain the bases of defense experts' opinions that the fatal injuries occurred
several days before the victim's death. The evidence was not offered to prove a person's character or
conduct in conformity with character and was admissible under OEC 703 and OEC 705 for the

permissible purpose of explaining expert opinions.

. The exclusion of the nurse's lay opinion and the prior-injury evidence was not harmless because there

was more than a little likelihood that each error affected the jury's verdict.

KEY QUOTATIONS

“Oregon's constitutional test for affirmance despite error consists of a single inquiry: Is there little likelihood

that the particular error dffected the verdict?” (1212)

“Even under the low threshold for relevance, Ecklund's belief in the possibility of a brain injury on June 25
does not, even slightly, either increase the probability that the defense rebleed theory was the correct one, or
decrease the probability that the fatal injuries occurred on June 29 or 30, while the victim was in defendant's
care.” (1208)



“OEC 701 does not require certainty, as long as it is clear that the witness's opinion is based on personal

knowledge and not guesswork.” (1210)

FACTUAL BACKGROUND

Terry Dean Davis was charged with murder and manslaughter after his 15-month-old daughter died from
abdominal and brain injuries. Davis argued that the fatal injuries had been inflicted several days before the
child's death and that the child's condition deteriorated or the injuries re-bled on the night of her death, rather
than being caused by Davis on June 29 or 30, 2002. The trial court excluded evidence of the child's prior
physical abuse and injuries, a nurse's lay opinion that the child looked like the nurse's daughter when suffering
from brain pressure or dehydration, and the nurse's statement that the child reminded her of that daughter.

PROCEDURAL HISTORY

Davis was convicted of murder and manslaughter after the trial court excluded evidence concerning the victim's
prior physical abuse, a nurse's lay opinion about the victim's appearance, and the nurse's statement that the
victim reminded her of her daughter. The Court of Appeals reversed in part, holding that the exclusion of the
nurse's statement was erroneous and not harmless, but affirmed the exclusions of the other evidence. The Oregon
Supreme Court affirmed in part and reversed in part, concluding that the nurse's statement was properly excluded
but that the lay opinion and evidence of prior injuries should have been admitted and that their exclusion was not

harmless.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment of the circuit court was affirmed in part and reversed in part, and the case was remanded for
further proceedings consistent with the opinion. On remand, the court must reconsider the exclusion of Payne's
lay opinion and the prior-injury evidence; the opinion did not require admission of the nurse's statement to the

mother or determine the outcome of any OEC 403 balancing.
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