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SUMMARY

The Arkansas Supreme Court considered whether Arkansas Code Annotated section 23-15-101

unconstitutionally delegated eminent-domain authority to Arkansas Midstream Gas Services

Corporation for a private use. The court held that a pipeline operated as a common carrier serves a

public use because members of the public have an equal legal right to use it, even if only a limited

number of users initially do so. The court affirmed the circuit court’s ruling that the statute was

constitutional as applied to the proposed natural-gas pipeline.
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Appeal from a certified final order granting Arkansas Midstream
authority to exercise eminent domain over the appellants' land for
construction and maintenance of a natural-gas pipeline. The Arkansas
Supreme Court treated the appellants' motion for judgment on the
pleadings as a summary-judgment matter because the circuit court

considered an affidavit outside the pleadings.

Because matters outside the pleadings were considered, the court
reviewed the ruling as summary judgment. Where the issue concerns
application of legal principles rather than disputed factual issues, the
court determines whether the appellee was entitled to judgment as a
matter of law. Legal conclusions are reviewed de novo and given no
deference.
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QUESTIONS PRESENTED

1. Whether Arkansas Code Annotated section 23-15-101 is unconstitutional as applied because it delegates

eminent-domain authority to a private, for-profit pipeline company for a private rather than public use.

2. Whether the circuit court properly entered summary judgment determining that Midstream could

exercise eminent-domain authority over the Linders' property.

HOLDINGS

1. Section 23-15-101 is constitutional as applied because a pipeline operated as a common carrier serves a
public use when members of the public have the right to use it on equal terms, even if only a limited

number of users are expected to do so.

2. The circuit court properly determined that Midstream was entitled to proceed with the eminent-domain

action, and the court affirmed the certified final order.

KEY QUOTATIONS

“The distinction between public and private use is qualitative — not quantitative.”

“The character of a taking, whether public or private, is determined by the extent of the right to use it, and

not by the extent to which that right is exercised.”

“By exercising the right of eminent domain under section 23-15-101, Midstream has elected to operate its

pipeline as a common carrier, giving the public the equal right to use the pipeline to transport natural gas.”

FACTUAL BACKGROUND

Arkansas Midstream sought to construct a natural-gas gathering pipeline across the Linders' Cleburne County
property after the parties failed to negotiate a right-of-way agreement. The pipeline would connect natural-gas
production wells to a main trunk transportation line and would transport gas owned by multiple working-interest
and royalty owners. Midstream represented that it would operate the pipeline as a common carrier, making it

available on equal terms to members of the public having occasion to use it.

PROCEDURAL HISTORY

Midstream petitioned the Cleburne County Circuit Court for eminent-domain authority after negotiations for a
pipeline right-of-way failed. The circuit court entered an order of possession, denied the Linders' motion for
judgment on the pleadings, injunction, and damages, and ruled that Midstream could proceed under Arkansas
Code Annotated sections 23-15-101 and 18-15-1303. The court certified the order as final under Arkansas Rule



of Civil Procedure 54(b), with just compensation remaining for later determination. The Arkansas Supreme

Court affirmed.
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