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SUMMARY

The Second Circuit reviews Mohamed Irshan Mohamed Sufiyan’s challenge to the denial of asylum,
statutory withholding of removal, and protection under the Convention Against Torture. The court
holds that the Board of Immigration Appeals should have determined whether Sufiyan would
otherwise qualify for asylum or statutory withholding absent the material support bar, so that he could
pursue a discretionary waiver from the Department of Homeland Security. The court grants the
petition in part and remands for that determination, while denying relief concerning CAT withholding
and deferral because the record did not establish that torture was more likely than not upon return to
Sri Lanka.
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QUESTIONS PRESENTED

1. Whether substantial evidence supported the denial of deferral of removal under the Convention Against
Torture.

2. Whether the BIA was required to determine whether Sufiyan would otherwise be eligible for asylum and
statutory withholding of removal if the material-support bar did not apply.

3. Whether the IJ or BIA was required to determine whether Sufiyan provided material support to the
LTTE under duress.

HOLDINGS

1. The agency's denial of CAT protection was supported by substantial evidence because Sufiyan did not
establish that it was more likely than not that he would be tortured in Sri Lanka.

2. When the material-support bar is the basis for denying asylum or statutory withholding and USCIS will
not consider an exemption application absent a determination of otherwise-eligibility, the BIA must
adjudicate whether the applicant would qualify for the relief but for the material-support bar.

3. The IJ and BIA were not required to determine whether Sufiyan provided material support to the LTTE
under duress.

KEY QUOTATIONS

“But here, under the regulatory scheme as currently constituted, the BIA was required to adjudicate the merits
before (or alongside) adjudicating the material support question.” (15-16)

“For these reasons, we agree with Sufiyan that the BIA erred by failing to adjudicate his claims for asylum
and statutory withholding of removal to determine whether he would be eligible for either of these forms of
relief but for the material support bar.” (26-27)

“Whether a noncitizen provided material support to a terrorist organization under duress is a factual question
for USCIS to evaluate on the merits of the noncitizen’s application for a material support bar waiver.” (28)

FACTUAL BACKGROUND

Sufiyan, a Sri Lankan national, was abducted by LTTE members in 2009 and forced at gunpoint to translate
during their interrogation of another captive. The Sri Lankan army later detained him for several months and



beat him on several occasions, after which he relocated within Sri Lanka and lived there for years without
further incident before traveling repeatedly between Sri Lanka and the United States. He feared that Sri Lankan
authorities would torture or kill him because they believed he was connected to the LTTE.

PROCEDURAL HISTORY

The immigration judge denied all requested relief and ordered Sufiyan removed to Sri Lanka, finding that the
material-support bar applied and independently denying relief on the merits. The BIA dismissed Sufiyan's
appeal, treating the material-support bar as dispositive of the asylum and statutory-withholding claims and
affirming on the merits the denial of CAT deferral. The Second Circuit granted the petition in part and remanded
for a but-for eligibility determination regarding asylum and statutory withholding, while denying review of the
CAT claims and the requested duress determination.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the BIA to determine whether Sufiyan would be entitled to asylum or statutory withholding of
removal under the INA if the material-support bar did not apply.
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