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SUMMARY

IRS summons enforcement; tax accrual workpapers ("free reserve file"); relevance standard under 26
U.S.C. § 7602 must be measured by the IRS's overarching institutional purpose (investigating
correctness of the entire return), not by a single agent's narrow statements. The district court erred by
delegating the relevance determination to an independent accounting firm, as courts must retain
ultimate decision-making authority. On remand, the district court must also make factual findings on
whether the file is protected by attorney-client privilege or work product doctrine, including whether
disclosure to outside auditors constituted waiver. Appellate jurisdiction upheld because the order was
final.
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1. Whether the district court's order was final and appealable under 28 U.S.C. § 1291.

2. Whether the district court erred in limiting the scope of relevance to the Chattanooga plant closing rather
than the entire 1983 tax return.

3. Whether the district court properly delegated the relevance determination to an independent accounting
firm.

4. Whether the district court erred in rejecting the attorney-client privilege and work product doctrine
without sufficient factual findings.

HOLDINGS

1. The district court's order was final and appealable because it was the court's last word on the matter,
leaving nothing further for the court to do.

2. The district court erred by ignoring the overarching institutional purpose of the IRS and by making its
decision solely on the basis of a single agent's statements. The proper test is whether the information is
relevant to the IRS's investigation of the correctness of the entire 1983 return.

3. The district court's delegation of the relevancy determination to an independent auditor was
unauthorized. The court must make the relevancy determination itself because IRS summonses can be
enforced only by the courts.

4. The district court erred by failing to make requisite factual findings to support its rejection of the
attorney-client privilege and work product doctrine. The case is remanded for findings on the nature of
the documents, source of preparation, purpose, control, confidentiality, and waiver.

KEY QUOTATIONS

“The Fifth Circuit has ruled on the vulnerability of a tax contingency file to an IRS summons. In United States
v. El Paso, 682 F.2d 530 (5th Cir.1982), the court entertained a motion to enforce a summons for the tax pool
analysis and supporting memoranda (the equivalent of the free reserve file). The court held that the
information in the file was relevant, Id. at 537, and that the file was not shielded by the attorney-client
privilege, Id. at 539-41, or the work-product privilege, Id. at 542-44.” (1260)

“(a) Authority to summon, etc. — For the purpose of ascertaining the correctness of any return, making a
return where none has been made, determining the liability of any person for any internal revenue tax or the
liability at law or in equity of any transferee or fiduciary of any person in respect of any internal revenue tax,
or collecting any such liability, the Secretary is authorized— (1) To examine any books, papers, records, or
other data which may be relevant or material to such inquiry; (2) To summon the person liable for tax or
required to perform the act, or any officer or employee of such person, or any person having possession,
custody, or care of books of account containing entries relating to the business of the person liable for tax or
required to perform the act, or any other person the Secretary may deem proper, to appear before the
Secretary at a time and place named in the summons and to produce such books, papers, records, or other
data, and to give such testimony, under oath, as may be relevant or material to such inquiry; and (3) To take
such testimony of the person concerned, under oath, as may be relevant or material to such inquiry.” (1261)

“show that the investigation will be conducted pursuant to a legitimate purpose, that the inquiry may be
relevant to the purpose, that the information sought is not already within the Commissioner's possession, and



that the administrative steps required by the Code have been followed.” (1262)

FACTUAL BACKGROUND

During an audit of Rockwell's 1983 tax return, the IRS discovered a memorandum indicating that Rockwell had
understated its income by approximately $13 million due to improper reporting of a plant closing in
Chattanooga, Tennessee. The IRS launched a joint civil/criminal investigation and issued a summons for
Rockwell's free reserve file, which contains analyses of potential tax liabilities. Rockwell refused to produce the
file, claiming it was irrelevant to the plant closing and protected by the attorney-client privilege and work
product doctrine.

PROCEDURAL HISTORY

The IRS issued a summons to Rockwell for its free reserve file. Rockwell refused, and the government filed a
petition to enforce in the district court. The district court ordered enforcement conditioned on review by an
independent accounting firm. Both parties appealed.

DISPOSITION

vacated_and_remanded

REMAND INSTRUCTIONS

On remand, the district court shall determine the relevance of the free reserve file to the 1983 tax return as a
whole, without limiting to the Chattanooga plant closing. If the file or portions thereof are found relevant, the
court shall make specific factual findings on the attorney-client privilege and work product doctrine, including
the nature of the documents, the source of preparation, the purpose of the file, control, confidentiality, and
whether any privilege was waived by disclosure to outside auditors or the SEC.
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