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SUMMARY

The Supreme Court of Texas answered a certified question from the United States Court of Appeals
for the Fifth Circuit concerning whether an ensuing-loss provision in a Texas HO-B homeowners
insurance policy provided coverage for mold contamination caused by otherwise covered water
damage. The court held that the policy's express exclusion for loss caused by mold was unambiguous
and was not overridden by the ensuing-loss provision. Two justices dissented, concluding that the
provision was reasonably susceptible to an interpretation restoring coverage for certain mold losses.
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QUESTIONS PRESENTED

1. Whether the HO-B policy's ensuing-loss provision provided coverage for mold contamination caused by
water damage that was otherwise covered by the policy.

2. Whether the policy's mold exclusion was ambiguous when read together with the ensuing-loss provision.

3. Whether prior versions of the HO-B policy, the Texas Department of Insurance's interpretation, or
extrinsic evidence could create an ambiguity in the current policy.

HOLDINGS

1. The policy does not provide coverage for mold contamination merely because the mold resulted from
water damage. The certified question was answered no.

2. The policy is unambiguous as to the mold exclusion; ambiguity cannot be created by differing
interpretations, prior policies, an agency's nonformal interpretation, or a public policy concern.

3. The court declined to overrule Lambros and reaffirmed its construction of the ensuing-loss language.

4. The court did not decide the precise scope of the term 'water damage,' but held that mold coverage
cannot be created by treating every leak or drip as water damage.

KEY QUOTATIONS

“The question instead is whether the language in an insurance policy provides such coverage — no more and
no less.” (at 746)

“Ambiguities in the plain language must be settled in favor of consumers, but they must appear in the policy
itself — we cannot create ambiguities from previous policies, an agency's interpretation, or a "mold crisis."”
(at 746)

“where the language is plain and unambiguous, courts must enforce the contract as made by the parties, and
cannot make a new contract for them, nor change that which they have made under the guise of
construction.” (at 753)

FACTUAL BACKGROUND

The Fiesses' home sustained substantial flood damage from Tropical Storm Allison, and mold was discovered
when damaged drywall was removed. An examiner concluded that some mold resulted from pre-flood roof,
plumbing, HVAC, door, and window leaks. State Farm paid $34,425 for mold remediation in areas associated
with small pre-flood water leaks but maintained that mold damage was excluded under the policy.

PROCEDURAL HISTORY



After discovering mold in their home, the Fiesses sued State Farm in state court. State Farm removed the action
to federal court and obtained summary judgment on the ground that the policy excluded mold and that the
ensuing-loss provision did not restore coverage. The Fiesses appealed, and the Fifth Circuit certified the
insurance-coverage question to the Supreme Court of Texas.

DISPOSITION

other

REMAND INSTRUCTIONS

None. The court answered the Fifth Circuit's certified question no.
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