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SUMMARY

The Montana Supreme Court affirmed Tracey Raymond Godfrey's conviction for felony sexual

assault. The court held that although the prosecutor's questions and closing argument concerning

Godfrey's explanation were inadvisable, they did not plainly comment on his post-warning silence in a

manner warranting plain-error review. The court therefore declined to invoke the common-law plain-

error doctrine.
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Godfrey appealed his jury conviction and sentence for felony sexual
assault, arguing that the prosecutor violated his due-process right to
remain silent and that the unobjected-to error warranted plain-error

review.

The Montana Supreme Court may exercise discretionary common-law
plain-error review of unpreserved errors implicating fundamental
constitutional rights when failure to review could result in a manifest
miscarriage of justice, leave the fundamental fairness of the
proceedings unsettled, or compromise the integrity of the judicial

process. The court applies that doctrine sparingly and case by case.
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QUESTIONS PRESENTED

1. Whether the prosecutor's cross-examination and closing argument improperly commented on Godfrey's
post-arrest silence or failure to provide an explanation before trial, violating due process under Doyle v.
Ohio.

2. Whether the Montana Supreme Court should invoke common-law plain-error review despite trial

counsel's failure to object.

3. Whether the challenged prosecutorial comments required reversal of Godfrey's conviction.

HOLDINGS

1. Doyle-type due-process protections are not limited to situations in which a police officer reads Miranda
warnings at the time of arrest. A defendant may be induced to remain silent when a court advises him of

the right to remain silent, including through a written acknowledgment or judicial recitation of rights.

2. The prosecutor's questioning and closing argument were inadvisable but primarily addressed the
credibility and timing of Godfrey's trial account, rather than clearly commenting on his silence or
implying that his silence demonstrated guilt.

3. The court declined to invoke common-law plain-error review because the challenged comments did not

clearly comment on or infringe Godfrey's fundamental right to remain silent.

KEY QUOTATIONS

“Once a Miranda warning of any sort is given, it is error for a prosecutor to comment on a defendant's post-

Miranda silence or his failure to offer a post-Miranda explanation of the alleged crime.” (95 P.3d at 173)

“We conclude that the particular facts of this case do not compel the application of the plain error doctrine
because there simply was no clear comment on or infringement of Godfrey's fundamental right to remain
silent.” (95 P.3d at 174-175)

FACTUAL BACKGROUND

Godfrey regularly cared for nine-year-old K.M. and her siblings, including overnight stays at his converted
school bus. K.M. later reported that Godfrey had sexually touched her on two occasions, and several witnesses
testified about her disclosures. When police executed a search warrant at Godfrey's bus, he was handcuffed and
told that K.M. had been sexually assaulted, but he was not questioned, arrested, or given Miranda warnings. At
trial, Godfrey testified and offered an explanation for the incidents; the prosecutor questioned why he had not

offered that explanation earlier and referred to the time he had to develop it.

PROCEDURAL HISTORY



A Ravalli County jury acquitted Godfrey of one count of sexual assault and one count of attempted sexual
intercourse without consent but convicted him of a second count of sexual assault. The District Court sentenced
him to an aggregate forty-one-year term, and the Sentence Review Division later amended the sentence to sixty

years with thirty years suspended. Godfrey timely appealed to the Montana Supreme Court.
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