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SUMMARY

The Washington Supreme Court considered whether radio talk show broadcasts supporting a ballot
initiative constituted reportable campaign contributions under Washington's Fair Campaign Practices
Act. The court held that the broadcasts fell within the statutory media exemption because they
occurred during regularly scheduled program content on a station not controlled by a candidate or
political committee. It reversed dismissal of the political committee's counterclaims and remanded,

while affirming denial of attorney fees to the prosecutors.
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QUESTIONS PRESENTED

1. Whether radio broadcasts supporting a ballot initiative during the content portion of regularly scheduled
talk-radio programs constituted reportable campaign contributions under the Fair Campaign Practices
Act.

2. Whether the trial court improperly issued a preliminary injunction requiring disclosure of the value of

those broadcasts.
3. Whether the trial court properly dismissed NNGT's constitutional counterclaims under CR 12(b)(6).

4. Whether the prosecutors were entitled to attorney fees under RCW 42.17.400(5) or 42 U.S.C. § 1988.

HOLDINGS

1. The broadcasts fell within the statutory media exemption because they occurred during the content
portion of regularly scheduled radio programs, the broadcaster did not normally require payment for that
content time, the station served as a regular news medium, and the station was not controlled by a
candidate or political committee. The broadcasts therefore were not campaign contributions subject to

disclosure.

2. The trial court improperly granted the preliminary injunction because the prosecutors failed to establish

a clear legal or equitable right to disclosure.

3. The CR 12(b)(6) dismissal was improper and had to be reversed because it rested on the erroneous legal

conclusion that the radio broadcasts were reportable contributions.
4. The prosecutors were not entitled to attorney fees under RCW 42.17.400(5) or 42 U.S.C. § 1988 because
the trial court's fee award was discretionary and the prosecutors did not prevail on the principal issues.
KEY QUOTATIONS

“We hold that the radio broadcasts at issue fall within the statutory media exemption” (160 Wn. 2d at 141,
147)

“We agree with the Federal Election Commission that for the media exemption to apply, the publication need

not be fair, balanced, or avoid express advocacy or solicitations.” (160 Wn. 2d at 162-63)
“The regulation also accords with the federal media exemption.” (160 Wn. 2d at 163)

“The statutory media exemption, RCW 42.17.020(15)(b)(iv), excludes from the definition of “contribution”
political advocacy for or against a political campaign by the hosts of a regularly scheduled talk show,

broadcast by a radio station that is not controlled by a candidate or political committee.” (160 Wn. 2d at 166)

FACTUAL BACKGROUND



No New Gas Tax was a political committee supporting Initiative 912, which sought to repeal a statewide fuel
tax. Radio hosts Kirby Wilbur and John Carlson regularly broadcast political commentary on station 570 KVI,
owned by Fisher Communications, and used portions of their regularly scheduled content programming to
criticize the fuel tax, support the initiative, solicit funds and volunteers, and encourage petition activity. Fisher
charged for commercial advertising time but did not normally charge for content time on the hosts' programs.
Prosecutors sought to have the value of the broadcasts reported as an in-kind campaign contribution, and the trial

court ordered NNGT to disclose $20,000 in purported contributions.

PROCEDURAL HISTORY

Prosecutors sued NNGT for allegedly failing to report radio broadcasts and related media support as campaign
contributions under the Fair Campaign Practices Act. The trial court issued a preliminary injunction requiring
disclosure, then dismissed NNGT's counterclaims under CR 12(b)(6) based on its conclusion that the broadcasts
were reportable contributions, while denying the prosecutors' request for attorney fees. The Washington Supreme
Court accepted direct review, reversed the dismissal, remanded the counterclaims for further proceedings, and

affirmed the denial of attorney fees.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings consistent with the opinion on NNGT's counterclaims. The court affirmed the
trial court's denial of attorney fees to the prosecutors.
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