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SUMMARY

The New York Appellate Division, Fourth Department unanimously affirmed an order denying
defendants' motion for summary judgment in a medical malpractice action involving an alleged failure
to diagnose and treat a spinal abscess. The court held that plaintiff's expert submissions raised triable
issues concerning the applicable standard of care and alleged departures by the physician assistant.
The court also concluded that claims against the supervising physician and his employer could proceed
based on alleged supervisory responsibility and respondeat superior.

CASE DETAILS

COURT Supreme Court of the State of New York, Appellate Division, Fourth
Judicial Department

WRITING FOR THE COURT Whalen, P.J.; Smith, J.; Greenwood, J.; DelConte, J.; Hannah, J.

JURISDICTION Supreme Court of the State of New York, Appellate Division, Fourth
Judicial Department

DECIDED March 20, 2026

DOCKET 890 CA 25-00150

DISPOSITION affirmed

PROCEDURAL POSTURE Defendants appealed from an order denying their motion for summary
judgment dismissing a medical malpractice complaint.

STANDARD OF REVIEW Summary judgment is proper only where the movant establishes
entitlement to judgment as a matter of law; in a medical malpractice
action, defendants must initially establish either no departure from the
applicable standard of care or that any departure did not proximately
cause the plaintiff's injuries. If defendants meet that burden, the
plaintiff must submit expert proof raising a triable issue of fact.

PRECEDENTIAL VALUE Published Appellate Division opinion; precedential under New York
law, subject to correction before publication in the Official Reports.
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QUESTIONS PRESENTED

1. Whether defendants established entitlement to summary judgment by showing that they did not depart
from the applicable medical standard of care or that any departure did not proximately cause plaintiff's
injuries.

2. Whether plaintiff's New Jersey-licensed emergency-room expert was sufficiently familiar with the New
York standard of care to raise a triable issue of fact.

3. Whether plaintiff's expert affidavits were conclusory or speculative.

4. Whether Klimek established as a matter of law that he appropriately supervised Tschudi and was not
medically responsible for her alleged malpractice.

5. Whether UEM was entitled to summary judgment on plaintiff's respondeat superior claim because
Klimek was employed by UEM.

HOLDINGS

1. Plaintiff's expert, a New Jersey-licensed emergency-room physician, was sufficiently qualified to opine
on the applicable New York standard of care because he had worked in New York emergency rooms,
worked with New York physicians, and stated that New York applied the same emergency-room
standard of care as New Jersey and nationally.

2. Plaintiff raised a triable issue of fact concerning whether Tschudi departed from the applicable standard
of care by submitting expert affidavits from a qualified emergency-room physician.

3. Klimek was not entitled to summary judgment because he failed to establish as a matter of law that he
appropriately supervised Tschudi or that he was not medically responsible for her alleged malpractice.

4. UEM was not entitled to summary judgment because plaintiff's claims against Klimek remained viable
and it was undisputed that Klimek was employed by UEM.

KEY QUOTATIONS

“Instead, the opinions present "a classic battle of the experts that is properly left to a jury for resolution"”
([*2])

FACTUAL BACKGROUND



Justin K. Ashley presented to an emergency room at a nonparty hospital with severe upper back pain. He alleged
that Diane B. Tschudi, P.A., and her supervising physician, Anthony J. Klimek, III, M.D., failed to timely and
properly diagnose and treat his spinal abscess, causing injuries. Upstate Emergency Medicine, Inc., which
employed Klimek, was sued on a respondeat superior theory.

PROCEDURAL HISTORY

Plaintiff commenced a medical malpractice action alleging negligent diagnosis and treatment of a spinal abscess
and vicarious liability against his treating providers' employer. Defendants moved for summary judgment.
Supreme Court, Onondaga County, denied the motion, and the Appellate Division affirmed.

DISPOSITION

affirmed
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