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SUMMARY

The Supreme Court of Montana reviewed the validity of pre-1973 water-right claims for fish, wildlife,
and recreation uses in the Missouri River basin. The court overruled the contrary language in Bean
Lake, holding that such uses were recognized as beneficial uses before 1973 and that a physical
diversion is not required when diversion is unnecessary to apply water to the beneficial use. The court
exercised supervisory control over the Montana Water Court to resolve the legal issues and clarify the
treatment of the claims.
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DISPOSITION other

PROCEDURAL POSTURE The Montana Department of Fish, Wildlife and Parks sought review of
the Montana Water Court's refusal to remove a Bean Lake issue
remark from five pre-1973 water-right abstracts. Although the ordinary
appellate procedure was not followed, the Supreme Court treated the
matter as a continuation of the earlier Bean Lake supervisory-control
proceeding and exercised general supervisory control.

STANDARD OF REVIEW The Court exercised de novo supervisory review of purely legal
questions concerning the Water Court's authority, the interpretation of
Montana water-appropriation law, and the effect of precedent.
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PARTIES Montana Department of Fish, Wildlife and Parks v. Montana Water
Court
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QUESTIONS PRESENTED

1. Whether the Supreme Court should accept jurisdiction and exercise supervisory control despite DFWP's
failure to object to the Water Master's report within the applicable objection period.

2. Whether Bean Lake correctly held that Montana law before 1973 did not recognize appropriation rights
for fish, wildlife, and recreation uses except through a Murphy right statute.

3. Whether a physical diversion is required for a valid pre-1973 appropriation when diversion is not
physically necessary to apply the water to a beneficial use.

4. Whether the Water Court's use of the Bean Lake remark violated the Supreme Court's Water Right Claim
Examination Rules.

HOLDINGS

1. The Supreme Court could treat the matter as a continuation of the Bean Lake controversy and exercise
general supervisory control over the Water Court because the case presented purely legal issues of
statewide importance and resolving them would promote judicial economy and clarify Montana law.

2. Before 1973, Montana recognized fish, wildlife, and recreation uses as beneficial uses capable of
supporting water appropriations. Bean Lake was overruled to the extent it held otherwise.

3. Montana's prior-appropriation doctrine did not absolutely require a physical diversion before 1973. An
instream or inlake appropriation may be valid when diversion is not physically necessary to achieve the
intended beneficial use, provided the facts and circumstances establish the appropriator's intent and
notice.

4. The Water Court had authority to include the Bean Lake remark because it merely identified a potential
legal issue and did not decide the validity of the claims or adopt an impermissible substantive policy.

KEY QUOTATIONS

“we find that a diversion is not a requisite element of an appropriation when it is not a physical necessity for
application to a beneficial use.” (55 P.3d at 404)

“the doctrine of prior appropriation does not require a physical diversion of water where no diversion is
necessary to put the water to a beneficial use.” (55 P.3d at 405)



“Montana law prior to 1973 did not absolutely require a diversion for a valid appropriation of water.” (55
P.3d at 406)

“For the foregoing reasons, we overrule the Bean Lake conclusion that Montana, prior to 1973, did not
recognize fish, wildlife and recreation appropriations of water, whether diversionary or non-diversionary.”
(55 P.3d at 407)

FACTUAL BACKGROUND

DFWP asserted five pre-1973 water appropriations in the Missouri River basin involving diversions for fish,
wildlife, and recreation. The Montana Water Court placed a Bean Lake remark on the claim abstracts stating that
the validity of the claimed rights was questionable because Bean Lake had said that pre-1973 Montana law did
not recognize appropriation rights for recreation, fish, and wildlife except through a Murphy right statute. DFWP
challenged the remarks, seeking clarification that such uses were recognized and that diversion was not always
required.

PROCEDURAL HISTORY

DFWP filed five pre-July 1, 1973, water-right claims based on diversions for fish, wildlife, and recreation. The
Water Court inserted a remark questioning the validity of the claims under Bean Lake, denied DFWP's
objections, and adopted the Water Master's report after DFWP did not object within the specified period. The
Supreme Court accepted supervisory jurisdiction, resolved the legal questions, overruled the relevant Bean Lake
conclusion, upheld the Water Court's authority to use the remark, and instructed the Water Court to review the
affected claims.

DISPOSITION

other

REMAND INSTRUCTIONS

The Water Court was instructed to identify, review, and hold hearings, in a manner similar to Adjudication of
Water Rights of Yellowstone River, on all pre-1973 recreation, fish, and wildlife claims, both diversionary and
nondiversionary, and determine their validity under the holdings of this opinion.
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