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SUMMARY

The Appellate Division, Second Department, affirmed the denial of Suffolk County's motion for

summary judgment in a personal-injury action arising from a container placed in a roadway. The court

held that governmental-function immunity did not apply and that issues of fact remained regarding

proximate cause. It reversed the denial of Winters Bros.' motion for leave to amend its answer,

dismissed the appeal from the order denying reargument, and found the renewal issue academic.
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Appeals from orders of the Supreme Court, Suffolk County: (1)
County of Suffolk and Winters Bros. separately appeal from an order
dated April 16, 2021, which denied the County's motion for summary
judgment and denied Winters Bros.' motion for leave to amend their
answer; (2) Winters Bros. appeal from an order dated June 23, 2021,
which denied their motion for leave to renew and reargue the prior

motion to amend.

Summary judgment is appropriate when there are no triable issues of

fact. Denial of leave to amend is reviewed for abuse of discretion.
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QUESTIONS PRESENTED
1. Whether the County was entitled to summary judgment on governmental function immunity.

2. Whether the County was entitled to summary judgment because the cross-over driver's negligence was

the sole proximate cause.

3. Whether the Supreme Court improvidently exercised its discretion in denying Winters Bros.' motion for

leave to amend their answer under CPLR 3025.

HOLDINGS

1. The County's placement of the container in the roadway and failure to warn were not an exercise of

police powers for public protection, so the County was not entitled to governmental function immunity.

2. The County failed to eliminate triable issues of fact as to whether its alleged negligence in placing the
container and failing to warn was a substantial cause of the plaintiff's injuries, even though the other

driver's negligence was a substantial factor.

3. The Supreme Court abused its discretion in denying Winters Bros.' motion to amend; leave should be

freely granted absent prejudice, palpably insufficient amendment, or patent lack of merit.

KEY QUOTATIONS

“"When a negligence claim is asserted against a municipality, the first issue for a court to decide is whether
the municipal entity was engaged in a proprietary function or acted in a governmental capacity at the time the

claim arose"” (*2)

“"A governmental entity performs a purely proprietary role when its activities essentially substitute for or

supplement traditionally private enterprises"” (*2)

“"In deciding whether a function is proprietary or governmental, a court examines 'the specific act or
omission out of which the injury is claimed to have arisen and the capacity in which that act or failure to act
occurred . . . , not whether the agency involved is engaged generally in proprietary activity or is in control of

the location in which the injury occurred™” (*2)

“"The overarching principle governing determinations of proximate cause is that a defendant's negligence

qualifies as a proximate cause where it is a substantial cause of the events which produced the injury"” (*3)



“"When a question of proximate cause involves an intervening act, liability turns upon whether the
intervening act is a normal or foreseeable consequence of the situation created by the defendant's
negligence"” (*3)

“"Applications for leave to amend pleadings under CPLR 3025(b) should be freely granted unless the
proposed amendment (1) would unfairly prejudice or surprise the opposing party, or (2) is palpably
insufficient or patently devoid of merit"” (*4)

“""Mere lateness is not a barrier to the amendment. It must be lateness coupled with significant prejudice to

the other side, the very elements of the laches doctrine"” (*4)

FACTUAL BACKGROUND

The plaintiff was driving on a roadway in Suffolk County when another vehicle traveling in the opposite
direction crossed into her lane, causing her to swerve. Her vehicle struck a container allegedly placed in the
roadway by Winters Bros. in connection with a commercial eviction supervised by the County's deputy sheriff.
She sued the County, Winters Bros., the Town of Babylon, and others for personal injuries.

PROCEDURAL HISTORY

The plaintiff sued the County of Suffolk, Winters Bros., and the Town of Babylon for personal injuries after her
car struck a container in the roadway. The County moved for summary judgment on governmental immunity and
proximate cause grounds; Winters Bros. moved to amend their answer to correct ownership of the container. The
Supreme Court denied both motions. The County and Winters Bros. appealed. Winters Bros. also moved to
renew/reargue, which was denied, and they appealed that too.

DISPOSITION

affirmed_in_part_reversed_in_part

REMAND INSTRUCTIONS

The amended answer in the form attached to the papers in support of Winters Bros.' motion is deemed served.
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