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SUMMARY

The New York Appellate Division, Second Department, affirmed an order designating Brian Banister a
level three sex offender under the Sex Offender Registration Act. The court upheld the assessment of
risk-assessment points and concluded that Banister failed to establish grounds for a downward
departure from the presumptive risk level.
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DISPOSITION affirmed

PROCEDURAL POSTURE The defendant appealed from a County Court order entered after a Sex
Offender Registration Act hearing that adjudicated him a level three
sex offender and denied his application for a downward departure.

STANDARD OF REVIEW The Appellate Division reviewed whether the County Court properly
assessed SORA points and denied a downward departure. The People
had to establish facts supporting the risk-level determination by clear
and convincing evidence; the defendant had to establish an appropriate
mitigating factor and supporting facts by a preponderance of the
evidence to obtain a downward-departure analysis.
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QUESTIONS PRESENTED

1. Whether the County Court properly assessed points under SORA risk factors 9, 11, and 13.

2. Whether the defendant established a legally appropriate mitigating factor and supporting facts
warranting a downward departure from the presumptive level three risk designation.

HOLDINGS

1. The County Court properly assessed 15 points for a prior felony conviction, 15 points for a history of
drug or alcohol abuse, and 20 points for unsatisfactory conduct while confined involving sexual
misconduct.

2. The defendant was not entitled to a downward departure because he failed to identify and establish the
required mitigating factor and supporting facts.

KEY QUOTATIONS

“In establishing a defendant's risk level pursuant to SORA, the People bear the burden of establishing facts
supporting the determination sought by clear and convincing evidence” (at 1)

“An offender seeking a downward departure from the presumptive risk level has the initial burden of (1)
identifying, as a matter of law, an appropriate mitigating factor, namely, a factor which tends to establish a
lower likelihood of reoffense or danger to the community and is of a kind, or to a degree, that is not otherwise
taken into account by the Guidelines, and (2) establishing the facts in support of its existence by a
preponderance of the evidence” (at 2)

FACTUAL BACKGROUND

The defendant had pleaded guilty to four counts of unlawful imprisonment in the first degree, sexual abuse in the
first degree, and kidnapping in the second degree, among other offenses. At the SORA hearing, the County Court
assessed 170 points, including points for a prior felony conviction, a history of drug or alcohol abuse, and
unsatisfactory conduct while confined involving sexual misconduct. The proof included a case summary,
evidence of prior cocaine and marihuana use, drug-possession convictions and disciplinary sanctions,
completion of substance-abuse treatment in prison, and the defendant's acceptance of responsibility.

PROCEDURAL HISTORY

Following his guilty plea and convictions for multiple offenses, including unlawful imprisonment, sexual abuse,
and kidnapping, the defendant underwent a SORA risk-level hearing in Suffolk County Court. The County Court
assessed 170 points, designated him a level three sex offender, and denied a downward-departure application.
The Appellate Division affirmed.
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