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SUMMARY

The Nebraska Supreme Court considered whether a trial court erred by denying motions for mistrial
and new trial after an alternate juror remained with the jury during approximately the first hour of
deliberations. The court reaffirmed that the alternate juror’s presence violates the defendant’s
constitutional right to a fair and impartial jury but creates a rebuttable presumption of prejudice rather
than prejudice per se. Because the defendant’s motion for new trial alleged facts materially affecting a
substantial right, the trial court was required to conduct an evidentiary hearing to determine whether

the presumption of prejudice was rebutted.
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QUESTIONS PRESENTED

1. Whether the unauthorized presence of an alternate juror during jury deliberations violated Madren's
constitutional right to a fair and impartial jury.

2. Whether the presence of the alternate created a rebuttable presumption of prejudice subject to harmless-

error analysis or required reversal per se.

3. Whether the district court was required under Neb. Rev. Stat. § 29-2102(2) to conduct an evidentiary

hearing on Madren's motion for a new trial.

4. Whether the district court's instruction that the jury begin deliberations anew adequately cured the

violation without an evidentiary hearing.

HOLDINGS

1. The presence of an alternate juror during the deliberations of the 12 regular jurors violates the

defendant's federal and state constitutional rights to a fair and impartial trial.

2. The unauthorized presence of an alternate juror during deliberations creates a rebuttable presumption of
prejudice subject to harmless-error analysis; it does not require reversal per se.

3. When a motion for new trial and supporting documents allege facts that, if true, would materially affect
the defendant's substantial rights, Neb. Rev. Stat. § 29-2102(2) imposes a mandatory duty on the district
court to conduct an evidentiary hearing and make findings of fact and law.

4. An instruction directing the jury to begin deliberations anew does not eliminate the district court's duty
to conduct an evidentiary hearing when an alternate juror was mistakenly permitted to participate in

deliberations and the extent of the alternate's influence is unknown.

KEY QUOTATIONS

“We reaffirm that under the statutory scheme for alternates controlling at the time of Madren’s trial, the
presence of an alternate juror in jury deliberations is a constitutional violation of the right to a fair and
impartial trial that merely creates a rebuttable presumption of prejudice for purposes of a harmless error
analysis.” (453-454)

“The district court’s general request to the jury, that any of its members should “please let me know” if, in
reaching the verdict, they “consider[ed] any of the conversations or participation” of the alternate juror
while she was with them in the jury room, was not an adequate replacement for individualized questioning of
whether the jurors were influenced.” (457)

“Such an instruction is not a panacea for every violation of the sanctity of juror deliberations.” (457-458)

FACTUAL BACKGROUND



After the parties rested and the case was submitted to the jury, an alternate juror remained in the jury room with
the 12 regular jurors for approximately one hour of deliberations because the district court mistakenly failed to
discharge her. The court removed the alternate and instructed the jury to start deliberations from scratch, but did
not inquire into the alternate's communications or participation. After the guilty verdict, the court denied

Madren's motion for a new trial without permitting an evidentiary hearing or allowing him to obtain an affidavit
from the alternate.

PROCEDURAL HISTORY

Madren was convicted by a jury of first degree sexual assault and sentenced to 30 to 38 years' imprisonment.
During the first hour of jury deliberations, the district court mistakenly failed to discharge an alternate juror. The
court removed the alternate and instructed the jury to begin deliberations anew, but denied Madren's motions for
mistrial and new trial without conducting an evidentiary hearing. The Nebraska Court of Appeals affirmed, and

the Nebraska Supreme Court granted further review, reversed, and remanded for an evidentiary hearing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the judgment of the Nebraska Court of Appeals and remand with directions to remand the matter to the
district court for the mandated evidentiary hearing under Neb. Rev. Stat. § 29-2102(2), addressing the extent and
nature of the alternate juror's communications and participation and whether Madren was prejudiced. The district
court may establish procedures to protect the integrity of the proceedings.
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