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SUMMARY

The Appellate Division, First Department modified an order concerning ownership of Bronx property
affected by a mortgage foreclosure. The court denied summary judgment declaring Nawal Realty the
record owner because Nawal had not established that the plaintiff knew of the pending foreclosure
action when it acquired the property, but upheld leave to amend the answer to assert a reforeclosure
counterclaim. The court otherwise affirmed the order.
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DISPOSITION other

PROCEDURAL POSTURE Appeal from an order granting Nawal Realty summary judgment on its
counterclaim for a declaration that it was the record owner of the
premises and granting leave to amend its answer to assert a
reforeclosure counterclaim, while denying plaintiff's motion for
summary judgment.

STANDARD OF REVIEW The court reviewed the summary judgment determinations as a matter
of law and reviewed the grant of leave to amend for abuse of
discretion, applying whether the proposed claim was palpably devoid
of merit and whether the amendment would cause prejudice.
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QUESTIONS PRESENTED

1. Whether plaintiff was entitled to summary judgment by showing that it lacked knowledge of Ocwen's
pending mortgage foreclosure action when it purchased the premises.

2. Whether Nawal Realty should be granted leave to amend its answer to assert a reforeclosure cause of
action.

3. Whether Nawal Realty was entitled to summary judgment declaring that it was the record owner of the
premises.

HOLDINGS

1. Plaintiff was not entitled to summary judgment because it failed to sustain its burden of showing that it
lacked knowledge of Ocwen's mortgage foreclosure action when it purchased the premises.

2. Nawal Realty was properly granted leave to amend its answer to assert a reforeclosure cause of action
because the proposed claim was not palpably devoid of merit and plaintiff failed to demonstrate
prejudice.

3. Nawal Realty was not entitled to summary judgment declaring that it was the record owner because it
failed to establish that plaintiff had knowledge of the pending mortgage foreclosure action when plaintiff
purchased the property.

KEY QUOTATIONS

“At a minimum, the deed to plaintiff, together with the mortgage, would have given plaintiff constructive
notice of the mortgage, but not the foreclosure action” (*1)

FACTUAL BACKGROUND

On November 25, 2015, 1946Tremont1B purchased Bronx property from West Fork Capital Equities, Inc.,
which had acquired it through a condominium lien foreclosure proceeding. The property was subject to a
mortgage held by Ocwen Loan Servicing, LLC, and the purchase occurred after Ocwen's notice of pendency in a
mortgage foreclosure action had lapsed but before a successive notice was filed. Ocwen and its successor did not
join plaintiff in the mortgage foreclosure action; after a foreclosure judgment and sale, the referee deeded the
property to Real Homes, which later deeded it to Nawal Realty.

PROCEDURAL HISTORY

Supreme Court, Bronx County, denied plaintiff's motion for summary judgment and granted Nawal Realty's
cross-motion for summary judgment on its record-ownership counterclaim and for leave to amend its answer to



assert a reforeclosure cause of action. The Appellate Division modified the order by denying summary judgment
on the record-ownership counterclaim and otherwise affirmed.

DISPOSITION

other

REMAND INSTRUCTIONS

The order was modified to deny Nawal Realty's cross-motion for summary judgment on its counterclaim seeking
a declaration that it was the record owner of the premises. The order was otherwise affirmed.
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