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SUMMARY

The Georgia Supreme Court affirmed confirmation of a receiver’s proposed sale of a gas station free
and clear of a restrictive covenant. The court held that the covenant was unenforceable because the
individuals who executed it had never owned the property, and that the supplier received adequate
notice and an opportunity to be heard, satisfying due process. The court also upheld the receiver’s
designation despite a corporate-name discrepancy and approved confirmation before execution of the

sale contract.
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QUESTIONS PRESENTED
1. Whether Premier's due-process rights were violated when the superior court invalidated the restrictive

covenant and approved a sale free and clear of it without formally joining Premier as a party.

2. Whether the receiver's designation as Trigild, Inc. was legally defective because the corporation had

been administratively dissolved or was formally named Trigild, Incorporated.

3. Whether a superior court may confirm a receiver's proposed sale before the sale contract is executed or

the sale has occurred.

4. Whether the court could confirm the sale despite a contractual provision making the sale contingent on
CML-GA's approval.

HOLDINGS

1. Premier was not denied due process because it received reasonable notice of the motion and hearing and
a full opportunity to present its arguments and evidence, even though it was not formally joined as a
party.

2. The superior court properly treated the restrictive covenant as invalid because the persons who executed

it had never owned the property and therefore lacked authority to encumber it.

3. The court did not abuse its discretion by confirming the sale despite the initial order's designation of the

receiver as Trigild, Inc. rather than Trigild, Incorporated.

4. A receiver's proposed sale may be confirmed before the sale is executed, and the court did not abuse its

discretion in confirming this sale after CML-GA approved the agreement at the hearing.

KEY QUOTATIONS

“The constitutionally-guaranteed right to due process of law is, at its core, the right of notice and the

opportunity to be heard.” (at 788)

“Confirmation of a proposed receiver’s sale can, and sometime must, occur before the sale is executed.” (at
791)

FACTUAL BACKGROUND

CML-GA Smyrna held a first-priority security interest in AREI's gas station property after AREI defaulted on its
loan. A restrictive covenant recorded against the property required that only Premier Petroleum products be sold
there for ten years, but the covenant was signed by persons who had never owned the property. During the
receivership, a proposed buyer was identified, and the receiver sought confirmation of the sale free and clear of

the covenant. Premier received notice, filed a response, and participated fully in the hearing.

PROCEDURAL HISTORY

After AREI defaulted on a promissory note secured by the gas station property, CML-GA obtained appointment
of Trigild as receiver. The superior court authorized marketing and sale of the property. When a recorded



restrictive covenant was discovered, Trigild moved to confirm a proposed sale free and clear of the covenant; the
court granted the motion. Premier responded and participated in the confirmation hearing but did not formally
intervene, then appealed.
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