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SUMMARY

The United States District Court for the Western District of Kentucky grants Plaintiffs’ motion to

compel production of communications involving Thor Himley in a legal malpractice action concerning

the estates of Oleh and Janice Koropey. The court holds that Defendant Linda Thomas failed to

establish that the communications were protected by the attorney-client privilege under Kentucky law,

because she did not show that Himley was acting as Janice Koropey’s representative for the

predominant purpose of obtaining legal advice. Defendant was ordered to produce the requested

communications within fifteen days.
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Plaintiffs moved to compel production of communications and
documents involving Thor Himley. Defendant opposed the motion
solely on attorney-client privilege grounds. The magistrate judge
granted the motion under the referral authority of 28 U.S.C. § 636(b)

(D(A).

The court exercised broad discretion over docket control and
discovery. The moving party bore the initial burden of showing
relevance, after which the objecting party bore the burden of showing
why the requests were improper and, specifically, of establishing the

attorney-client privilege.
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QUESTIONS PRESENTED

1. Whether communications between Defendant and Thor Himley after Himley received a power of

attorney from Janice Koropey were categorically protected by the attorney-client privilege.

2. Whether Defendant met her burden to establish, on a document-specific basis, that the requested
communications were confidential communications made primarily to obtain legal services on Janice's
behalf.

3. Whether Plaintiffs' asserted privilege waiver required resolution when Defendant failed to establish that

the privilege applied in the first instance.

HOLDINGS

1. A power of attorney does not categorically shield all communications between the attorney and the
attorney-in-fact. The attorney-in-fact must have been acting as the principal's representative and
facilitator of legal advice, and the communications must otherwise fall within the attorney-client
privilege.

2. Defendant failed to establish that the communications between Thomas and Himley were privileged
because she did not show that Himley was acting on Janice's behalf, that the communications related to

legal services, or that obtaining legal advice was their primary or predominant purpose.

3. The court did not need to decide whether Himley waived any privilege by disclosing a substantive legal
communication because Defendant failed to establish that the communications were privileged in the

first place.

KEY QUOTATIONS

“Because Defendant has not met her burden of showing that Thor’s communications with her were made for
the predominant purpose of obtaining legal advice on behalf of Janice, such communications are not shielded

by the attorney-client privilege.” (Analysis)

“In sum, the Court finds that Defendant has not shown that the attorney-client privilege protects her

communications with Thor.” (Conclusion and Order)

FACTUAL BACKGROUND



Plaintiffs are children and heirs of Oleh Koropey and allege that they were deprived of specific bequests under
Oleh and Janice Koropey's spousal agreement and reciprocal wills. Janice's son, Thor Himley, received a general
power of attorney from Janice after she became executrix of Oleh's estate. Plaintiffs sought correspondence
between Thomas and Himley concerning the agreement, wills, real-estate transfers, and estate administration.
Defendant asserted that communications after the power of attorney were protected by attorney-client privilege,
but did not establish that Himley was acting as Janice's representative or that the communications predominantly

concerned legal advice.

PROCEDURAL HISTORY

Plaintiffs, heirs of Oleh Koropey, brought a diversity legal-malpractice action against attorney Linda Thomas.
The case was referred to the magistrate judge for litigation planning and resolution of nondispositive matters,
including discovery disputes. Plaintiffs moved to compel documents concerning Thor Himley, who held a power

of attorney for Janice Koropey; the court granted the motion and ordered production within fifteen days.
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